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Pr oceedi ngs
THE W TNESS: 1143, 177th Street.
DI RECT EXAM NATI ON
BY MR RUBI NOWN TZ:
MR RUBINOWTZ: WMay |, Judge?
THE COURT: You may proceed.

Q | ask you to keep your voice up if you woul d.

Any way | recognize the mcrophone is in front of you

WIIl you do that, sir?

A Yes.

Q WIl you answer ny questions directly if you
coul d?

A Yes.

Q M. Broonms, at the tinme of this accident you

wor ked for the Departnent of Transportation, correct?
A Yes.
Q And you have worked there for a nunmber of

years, true?

Yes.

How many years?

At the tinme approximately five.
You still work for them correct?
Yes.

| s your job supervisor now?

Superi nt endent.

o >» O » O >» O >

Back at the tinme of the accident, were you a
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Broons-Plaintiff-Direct
superintendent as well?

A Super vi sor.

Q And as a supervisor, how | ong have you held
t hat position?

A About a year and a hal f.

Q During that year and a half, did you have
ot her peopl e that worked under you?

A Yes.

Q And were you working with signs and si gnage
for the Gty of New York?

A Yes.

Q Wth respect to your specific duties and
responsibility, give us an overvi ew of what that
I ncl uded?

A We mai ntained and installed street signs, all
street signs, stop signs, one ways.

Q And one of the things that you would do at
the time of the accident was you woul d actual ly check
on the work being done by those who worked for the
Departnment of Transportation, correct?

A Yes.

Q And woul d you nake sure that the job was done
properly, right?

A Yes.

Q In fact, one of the things that we know about
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Broons-Plaintiff-Direct
you sir is in conducting your business you have to give

busi ness fairly, true?

A Yes.
Q It has to be done fully; am|l right?
A Yes.

Q Wul d you agree with me that integrity is a
crucial part of your job in working as a superintendent
for the Departnent of Transportation?

A Yes.

Q We're tal king about the ability to speak
honestly about what's going on, fair enough?

A Yes.

Q And when we say speak honestly, what we're
tal ki ng about is being conpletely honest with respect
to the work you are doing for the Gty of New York
true?

A Yes.

Q So you know when filling out reports for the
busi ness that you're in those reports have to be filled
out correctly, true?

A Yes.

M5. DI COLA: (bjection.
THE COURT: Overrul ed.
M5. DI COLA: Facts not in evidence.
THE COURT: Subject to.
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Q Those reports have to be filled out

correctly, true?

A Yes.

Q In fact, they have to be filled out honestly,
true?

A Yes.

Q In fact, you knew that you were duty bound
personal | y when you knew you were filling out reports

to nmake sure they were honest, true?

A Yes.

Q To make sure those reports reflect reality,
correct?

A Yes.

Q And you knew that it was conpletely
| nappropriate on the other hand to fill out sonething
that was | ess than honest, fair enough?

A Can you repeat the question.

Q Sure. You recognized if you were to, for
exanpl e, deliberately msstate facts that woul d be

| nappropriate, correct?

A Yes.

Q That woul d be wong, correct?

A Yes.

Q That woul d be sonething that shoul d never

ever be all owed, but you or anyone who works for you,
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correct?
A Yes.
Q Because to do that would be conpletely the

opposite by what we nmean by integrity, true?

A Yes.

Q In fact, not only would it be wong, it would
be sonet hing that would be counter productive to
justice, fair enough?

M5. DI COLA: (bjection.
THE COURT: Sust ai ned.

Q Woul d you agree with me sir that wth respect
to the reports that you filled out and that you were
duty bound to figure out at all tinmes you filled them
out honestly and truthfully, true?

A Yes.

Q Anyt hing | ess would not be tol erated,
correct?

A Correct.

Q In fact, one of the people that worked for
you did sonething that was | ess than honest you would

correct them wouldn't you?

A Yes.

Q You would tell themthis is inappropriate,
true?

A Yes.
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Q You would tell themdon't put down facts that

are made up, right?

A Yes.
Q Because facts that are nade up are not facts,
ri ght?
A Ri ght.
Q They are nonsense?
M5. DI COLA: (bjection.
THE COURT: Sust ai ned.
Q Facts that are nmade up have no basis in fact,
true?
MS. DI COLA: (bjection.
MR RUBINOWN TZ: Let ne rephrase it if |
may.

THE COURT: Sust ai ned.

Q Wul d you agree with ne that words trying to
express an idea that don't reflect reality should never
be put down in any report, correct?

MS. DI COLA: (bjection.

THE COURT: Overrul ed.

THE WTNESS: Can't answer that yes or
no.

(Continued on the next page)
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Q In other words, are you telling us there are
times when it's appropriate to put down m sstatenents on
an official report?

M5. DI COLA: (njection.
THE COURT: Sust ai ned.

Q Is it ever appropriate, sir, for you to put
down m sstatenents in an official report submtted to the
Departnent of Transportation?

A No.

Q In fact, sir, that was sonething that didn't

even have to be taught to you, correct?

A Correct.

Q You knew that comng into the job, true?
A Yes.

Q You knew that with respect to whatever job

you had, whether it was in the Navy or JFK as a security

guard, you always nust be honest in what you're doing,

true?

A. Yes.

Q To do anything | ess woul d be i nappropriate,
correct?

A Correct.

Q To do anything | ess woul d be unaccept abl e,
ri ght?

MS. DI COLA: (bjection.
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THE COURT: Sust ai ned.

Q Vell, sir, with respect to the people that
wor ked for you, in the event they were to submt nmade up
information in an official report, you would help themto
correct it, wouldn't you?

MS. DI COLA: (bjection.
THE COURT: Sust ai ned.
Q Wul dn't you tell them never submt anything

unless it's truthful ?

A Yes.
Q Wiy woul d you do that? Wy would you do
t hat ?
A Wiy woul d | do what ?
Q Whay woul d you tell them never submt anything

unless it's truthful ?

A Because you have to be truthful.

Q Why.

A Because you have to be truthful

Q Wiy is it that you have to be truthful?

A "Cause you can't nmake up lies.

Q So, if you were to base sonething off |ies,

you woul d agree with nme that that would be conpletely and
whol |y i nappropriate, true?

MS. DI COLA: (bjection.

THE COURT: Sust ai ned.
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Q You said you have to be truthful, right?
A Correct.
Q Wul d you agree with ne that at all tines

whil e you worked for the Departnent of Transportation you

had to be truthful ?

A. Yes.

Q Sir, in connection with this accident, you
had an opportunity to fill out reports, correct?

A Yes.

Q You had an opportunity to wite down truthfu

statenents, correct?
A. Yes.
Q You had an opportunity to put down in words

those words that refl ected what actually took place,

correct?
A Yes.
Q And you knew that you were duty bound to do

that, true?

A Correct.

Q One of the things that we know with
certainty, with absolute certainty is that you never, ever
saw t he pedestrian before the inpact, correct?

A Correct.

Q And we know t hat you never saw her before the

acci dent, correct?
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A. Correct.
Q And you did not know where Ms. Park was

comng from am|l right?

A Correct.

Q You had no idea where she was com ng from
correct?

A Correct.

Q So, it's a factual statenent that is

100 percent true. You have no i dea where she was before
the accident, right?

MS. DI COLA: Asked and answer ed.

MR, RUBI NOW TZ: |I'm asking about a factua

st at enent .

THE COURT: Overrul ed.

Q It is a factual statenent, sir, that you have
no i dea where she was coming from before the accident,
true?

A Correct.

Q And it is a factual statenent that you never
saw her before the accident, correct?

A Correct.

Q Wth that, sir, shortly after the accident
itself, you spoke to the police officer, didn't you?

A. Yes.

Q And you admtted to that police officer that
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you never saw the pedestrian, correct?
A Yes.
Q You admitted to the police officer that you
had no i dea where she cane from right?
A. Yes.
Q You admtted to the police officer that you

had never seen her at the point of inpact, correct?

A Correct.

Q Never saw her before the point of inpact,
ri ght?

A Correct.

Q And never seen her at any point in tine,
correct?

A Correct.

Q You di d know t hough that Ms. Park was

injured, didn't you?
A. Yes.
Q And, in fact, you remained at the scene of

the accident for a certain anount of tinme, didn't you?

A Yes.

Q You call ed Control, correct?

A Yes.

Q You cal |l ed 9117

A. Yes.

Q When you called Control, do you recall who
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you spoke w th?

A No.

Q Control is actually control for the
Departnent of Transportation, true?

A Yes.

Q Did you tell themat that point in tine, |
never saw t he pedestri an?

A No.

Q Dd you tell them 1| don't know where the

pedestrian canme fronf

A. No.

Q How | ong di d you speak with Control ?

A | don't renenber.

Q Do you recall anything you said to Control ?
A | told them!| was in an accident and | called

t he police.

Q Not hi ng el se?
A They took ny nane.
Q You knew at sone point in tinme you would be

goi ng back to the shop, right?

A Correct.

Q Your shop is in Maspeth, Queens, true?

A Yes.

Q And in Queens, that's where you worked out

of, that's the office that you, yourself worked out of,
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correct?
A Yes.
Q You had been driving -- you had been driving

the van that was involved in this accident for a while
before this accident, true?

A. Yes.

Q In fact, you would actually take the van hone
with you on a regular basis, correct?

A Yes.

Q How | ong have you been driving this

parti cul ar van before the accident?

A ' mnot sure exact tine.

Q WAs it nore than six nonths?

A Yes.

Q More than two years?

A No. | don't think so.

Q Approxi mately what woul d you say?

A A year, year and a half. Wwen | was a
super vi sor.

Q Fair enough. About the sane tinme you were a
supervi sor, that's when you were given the van, right?

A Ri ght .

Q So, if we say approxinmately a year and a
hal f, that would be true, wouldn't it?

A. Yes.

LAS




© o0 ~N oo o b~ w N

N N N N N NN P R R R R R R R R R
o o A W N PP O © 0o N oo oA wWwN B+ O

104

Direct-Broons- Rubi now tz

Q And you understand |I'm not pinning you to the
exact amount of tine. |'msaying a fair estimate. True?

A Yes.

Q When you got back to the shop in Maspeth,

Queens, you knew then you were going to have to conpl ete
paperwor k, right?

A. Yes.

Q You knew t he paperwork you had to conplete
must be accurate, right?

A Yes.

Q Did anyone other than M. Allen, |I don't want

to speak about him in just a nonent, did anyone speak to

you how to fill out that form beforehand?

A The vehi cl e coordi nator.

Q Is that M. Schraft?

A Correct.

Q Did he tell you it's necessary for you to
fill out certain paperwork?

A He gave ne the package and told ne to read

the directions.

Q Anyt hing el se other than that?

A Not that | recall

Q Ckay. So, the only instruction you received
prior to filling out any paperwork was read the

i nstructions, true?
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A Correct.

Q Not hi ng was said to you about filling it out
honestly at that point in tine, true?

A W didn't -- No. That didn't cone up.

Q But you didn't need to be told that, did you?

A. No.

Q In fact, what you knew, having worked at the
Departnent of Transportation, was you nust fill it out
honestly, right?

A Correct.

Q You knew at that point in tinme when you got
back to the shop that you nmust fill it out fairly, right?

A Correct.

Q You nust allow the docunent witing, that is

the words that you used, to reflect the reality, true?

o > O »

Correct.
Not to nake up facts, correct?
Correct.

Because to make up facts woul d be conpletely

wrong, wouldn't it?

Q
woul dn' t

A

M5. DI COLA: (njection.

THE COURT: Overrul ed.

To make up facts would be conpletely wong,
it be?

Yes.
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Q You knew that too, right?
A Yes.
Q There were certain reports that you filled

out on the day of the accident, correct?

A. Yes.

Q There are certain reports that you started on
the day of the accident and then conpleted them a few days
| ater, true?

A Yes.

Q There are certain reports for this accident
that you filled out nonths |ater, correct?

A. Yes.

Q And, in fact, sir, with the report that you
filled out on the very day of the accident, can we agree
at that point in time your nmenory was freshest concerning
the accident itself?

A. Yes.

Q And the reason we say that is, is because

nmenories are better shortly after the event. Do you agree

with that?
A Yes.
Q So that at the tinme you started to fill out

the reports shortly after the accident, you knew what you
had said to the police officer, right?

A. Yes.
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Q You knew exactly the words that you had used
t hat you spoke with when you -- that you spoke about
rat her when you spoke to the police officer, true?

A Yes.

Q When you spoke to the police officer you
nmeant to convey to himthe truth, correct?

A. Yes.

Q So, you had an opportunity to fill out
docunents back at the shop. And |I'mgoing to show you
what's been marked as Exhibit 10-A. W're marking it 10-
A at the deposition, but Plaintiff's Exhibit 8 here. 1'm
going to show it to you anyway.

THE COURT: Can all the jurors see?

THE JUROR: |I'll manage. |'m okay.

M5. DICOLA: M. Broons, can you see?

THE W TNESS: Yes.

MR, RUBINOW TZ: If anybody can't see,
perhaps we could let the jurors sit in front.

THE COURT: Sure. |If one of the jurors would

li ke to take that chair.

Q Directing your attention to this docunent,
this is a docunent that you filled out on the very day of
the accident, correct?

A Correct.

Q Where |"mpointing right now, in fact |I'm
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going to highlight it, that's your signature, true?
A Yes.
Q This is the day that you filled it out,
February 15, 2013, right?
A Yes.
Q It reads, "operator's name" here, Richard
Broons, correct?
A Yes.
M5. DICOLA: Is that the docunent that's in
evi dence?
MR RUBINONTZ: It is.
MS5. DICOLA: It shouldn't be highlighted. |
object. A docunent in evidence cannot be highlighted
by counsel .
THE COURT: Sustained. W'Ill remark it,
anot her copy, okay.
MR, RUBINOW TZ: | have another copy, if you
want. |I'mtrying to nake it clear, judge.
THE COURT: We'll do it -- W'll remark it
| at er, okay.
Q | want you to follow with ne right now
MR RUBINONTZ: If | could mark this one, |
don't mnd putting the other one in. I'mtrying to
do it wwth clarity, if I nmay.
MS. DICOLA: No objection to the clarity.
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THE COURT: | under stand.

Q So that you can follow ne, sir. | just don't
want there to be any confusion. "Operator's statenent”
see this. Just going to highlight where |I'mpointing to
right now "Operator's statenment”. Do you see that?

A. Yes.

Q Ckay. You were the operator, true?

A Yes.

Q Al right.

MR RUBINONTZ: | have this one I'll show

the Court briefly. This is the sanme exact docunent

not highlighted. W'Il| substitute that at the end,

okay.
THE COURT: Ckay.

Q Reads in part, "I was naking a left turn down
31st Street off of Sixth Avenue", correct?

A. Yes.

Q And then it says, "Waited until crosswal k was
cl ear before proceedi ng", true?

A Correct.

Q It says, "A woman cane" -- |I'mgoing to
hi ghlight this part -- "A woman cane from between to
parked vans.” You wote those words, didn't you, sir?

A. Yes.

Q You never saw a woman com ng from between two
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par ked vans, correct?

A No, | didn't.

Q But you wote it, didn't you?

A Yes.

Q When you wote that, you neant to convey

somet hing other than the truth, true?
A. No.
Q In fact, by stating a woman cane from bet ween

two parked vans, you really neant to say | never saw her,

is that 1t?

A Can | explain this?

Q If I may, sir. |I'msure you're attorney wll
l et you explain. | would like you to answer these

questions. This is the official docunent you filled out,

correct?
A Yes, | did.
Q No attorney was around you at the tine you

filled it out, right?

A. No.

Q You hadn't spoken with anyone concer ni ng
expl anation at that point in tine, right?

A No, | didn't.

Q You knew a wonan had been severely injured at
this point in tinme, right?

A | didn't know her injuries.
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But you did know she was severely injured,

| didn't know her injuries. | know she |eft

i n an anbul ance.

Q

The fact that she left in an anbul ance, you

knew she was hurt, right?

A.
Q

docunent ,

Q

docunent ,
A
Q

acci dent

Q
an acci dent
A
Q.
A.

Q

Correct.

This is why you were filling out this very

true?

M5. DI COLA: (njection.
THE COURT: Overrul ed.

This is why you were filling out this very

true?

I fill out an accident, an accident report.

Did anyone ever tell you make up facts in an

report?

MS. DI COLA: (bjection.
THE COURT: Overrul ed.

Did anyone ever tell you to make up facts in

report that you were filling out?

No.
That's made up, isn't it?
No.

You're saying that's not nade up? Are you

saying that's not nmade up?
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A. Yes.
Q So we can agree on this. You never saw any

wormren com ng from between two cars, true?

A Correct.

Q You have no idea where Ms. Park cane from
ri ght?

A | don't know.

Q But you stated affirmatively here a wonan

came from between two parked vans, right?

A Correct.

Q So that anyone readi ng that docunent woul d be
left wth one single inpression, true?

A Correct.

Q And the inpression that you wanted themto
see was she was com ng from between two parked vans

exactly the way you wote it, true?

A That's what | could make out from

Q That's your report, sir, true?

A Correct.

Q At the point in tinme that you wote this,

were you trying to be conpletely honest?

A | was trying to figure out.

Q My question is slightly different.

A Ckay.

Q At the tine that you wote this, were you
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trying to be conpletely honest?
A Correct.
Q And knowi ng you were trying to be conpletely

honest, you're witing sonething that you never, ever saw,

true?

A Correct.

Q On this docunent, sir, any place did you
wite, | never saw the pedestrian?

A | didn't.

Q Did you wite, | never saw the pedestrian

bef ore i npact ?

A. | didn't.
Q Were you trying to create a defense for your
actions?

M5. DI COLA: (njection.
THE COURT: Overrul ed.
Q Were you trying to create a defense for your

actions, sir?

A. No.

Q Not at all, right?

A No, sir.

Q Well let's go to the next two words. "And
tripped. And tripped.” So now we have a wonan cane from

bet ween two parked vans and then she tripped, is what you

wote down in the report? R ght?
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A. Yes.

Q So, we know that's sonething that you never
observed, correct?

A Correct.

Q We know that's sonething you never saw at any
point in time, correct?

A Correct.

Q But you represented to whoever was readi ng
this that not only did she cone between two parked vans,
comng out into the street between two parked vans, but
she also tripped, right?

A Ri ght.

Q Were you creating a defense or trying to
create a defense when you wote that?

A No, sir.

Q Were you being conpletely honest when you
wrote that?

A Yes, sSir.

Q So, your definition of honesty is, I'll wite
words that |'ve never seen, true?

A No, sir.

Q You never saw this (indicating), true? You
never saw her trip, right?

A. No, | didn't.

Q But you wote down that she cane from bet ween
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two parked vans and tripped, right?

A Correct.

Q What |'mtrying to understand, sir, is when
you never see sonething and then wite about sonething
t hat never existed, are you telling us that's the truth?

A That's not what |'m saying.

Q So, you know that when you wite down that
she tripped, you know that wasn't the truth, correct?

A | didn't see it, no, so | don't.

Q When she cane from between two parked vans,
that didn't happen from sonet hi ng you observed, correct?

A Ri ght.

Q But anyone reading this would be left with
the singular inpression a wonman cane from between two
par ked vans and then she tripped into the street, right?

A Correct.

Q And then it was then that the back tire of

t he van went over her, correct?

A Correct.
Q So we -- if we take it fromthe start and we
take it step by step, what you're saying is, |I'mmaking a

l eft hand turn, right?
A. Correct.
Q And this woman cones from bet ween these two

vans that you didn't see, right?
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A Correct.
Q And knowi ng you didn't see her, all of a
sudden she trips, correct?
A Correct.
Q And when she trips, she goes down to the

street, right?

116

A Correct.

Q And then you run over her, right?

A Correct.

Q Are you representing to this jury that when

you wote, "A wonan canme from between two parked vans and

tripped. The back tire of the van | was driving rolled
over her", that that was conpletely the truth?

A Yes.

Q And you woul d represent to anyone at the
Departnent of Transportation that those statenents were
conpletely truthful, right?

A. Yes.

Q And the reason they are conpl etely truthful
i s because you never saw any of it, right?

A No.

Q In fact, sir, anyone reading this inits
entirety would be left wth one singular inpression,

Ms. Park (gesturing) was conpletely at fault, right?
R ght ?
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A. | can't answer that.
Q Isn'"t that exactly what you were trying to do

in witing it out this way?

A No, sir.
Q Isn't it exactly what you were trying to do
to say, you know what, | never saw her ever, but |'m going

to wite down sonething on this docunent, an officia
docunent of the Departnent of Transportation, right?

A No, sir.

Q So when you wote this down, you had an
opportunity, didn't you, if you wanted to, to correct the
statenent, true?

A | didn't say it was fal se.

Q I n other words, you're saying that statenent
is 100 percent truthful, correct?

A | can't answer that yes or no, sir.

Q Well, it's your statenment, sir. You're the

aut hor of this, correct?

A Ri ght.

Q It's either true or it's false. Isn't it
true?

A It's the truth to ny know edge.

Q So, let's focus on your know edge. Your

know edge woul d be based on sonet hi ng you observed,

correct?
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in tinme, you
in your m nd
A.
Q
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Correct.
You never observed her fall, correct?
| didn't.
You never observed her trip, true?
| didn't.

You never observed her com ng between two

| didn't.

Knowi ng you never observed her at any point
decided to wite out this statenent because
that's 100 percent truthful, right?
Correct.

Is this the way you were taught to fill out

reports at the Departnent of Transportation?

A
Q

Q
A

Q

| was taught to be honest.

And honesty is everything, isn't it?
MS. DI COLA: (bjection.

THE COURT: Overrul ed.

Honesty is everything, isn't it?
Yes.

And honesty is everything at the Departnent

of Transportation, isn't it?

A
Q

Yes.

So when we say bei ng honest, basically anyone

could rely on this docunent and know exactly what took

LAS
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pl ace when revi ewi ng how t he acci dent happened accordi ng
to Richard Broons on the day of the accident, true?
M5. DI COLA: njection.
THE COURT: Overrul ed.

Q True, sir?

A. Yes.

Q And Ri chard Broons on the day of the accident
never once wote down, | never saw her, true?

A Correct.

Q Ri chard Broons on the day of the accident
never once wote down, | have no idea where she cane fronf

A Correct.

Q There is a portion just under this and it
reads "Remarks". You had the opportunity, if you wanted

to for the clarity that we spoke about earlier, to wite
down, but | want you to know | never saw her?

MS. DI COLA: (bjection.

THE COURT: Overrul ed.

Q You had the opportunity to wite down if you
wanted to, for clarity, | never saw her, true?

A Yes.

Q You chose not to do that, correct?

A | didn't wite it, no.

Q You nade a deliberate decision to wite down

t hese words that she cane from between two parked vans.
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That was deli berate on your part, wasn't it?

A No.

Q That wasn't deliberate? You didn't intend to
wite that down?

A Ch, yes, sir. Yes. Yes.

Q So, let ne rephrase the question for clarity.
You nade a deliberate decision to wite down these words,

"A woman cane from between two parked vans", right?

A Yes.

Q That was your choice, right?

A. Yes.

Q That was your intention, right?

A. Yes.

Q To wite down sonething you never saw, right?

A No.

Q You wrote down sonet hing you never saw,
didn't you?

A | did.

Q And when you wote that she tripped, that was

your intention also, to wite those words down, correct?
Yes.
And that's sonething you never saw, right?

Correct.

o > O »

Who at the Departnent of Transportation told

you wite down things you never saw?
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A No one.

Q. Your choi ce again, correct?

A Correct.

Q. And only your choice, true?

A Yes.

Q Wul d you agree with ne, sir, it would be

whol |y i nappropriate to concoct a story?
M5. DI COLA: njection.
THE COURT: Overrul ed.
Q Wul d you agree with ne it would be wholly
I nappropriate to concoct a story?
A. Yes.
Q Wul d you agree with ne it would be wholly
i nappropriate to create sonething out of thin air that

never happened?

A Yes.

Q Isn't that exactly what you did, sir?

A. No.

Q You' re sayi ng you have factual support for

the statenents that you nmade, correct?
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A Yes, sir.

Q So, the factual support is you never saw her,
ri ght?

A. Yes.

Q You don't know where she was com ng from
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ri ght?
A Correct.
Q And as far as you' re concerned, the very best

you could do is wite down these words, and not hi ng about
the fact that you never saw her with your own two eyes,
ri ght (gesturing)?

A Ri ght.

Q That's the way you | ook at being fair in

witing these reports, true?

A No.

Q Did you say no? D d you say no?

A. Yes.

Q I n other words, you think you were not being

fair when you wote those words?

A l"msorry. | believe | was being fair, yes.

Q Ckay. So, you're being fair in witing down
words that didn't reflect sonething you saw, true?

A Coul d you repeat the question or rephrase the
question? Sorry.

Q Sure. You believe you were being fair in
writing down words descri bi ng sonething that you never
saw, true?

A | don't understand the question.

Q Al right. Let ne break it down, if | may.

We know for a fact you never saw her com ng
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two parked vans that you wote, correct?
Correct.
You chose to wite she was com ng between two
true?
Correct.

We know that you wote that she tri pped,

Correct.

We know t hat you never saw that either,

Correct.

And to your know edge no one saw t hat,

Correct.

So, you never got that information from any
right?

No, | didn't.

So, the one person who created these words

was you, true?

A.
Q

Yes.

s that fair?

M5. DI COLA: (njection.

THE COURT: Overrul ed.

Is that fair? Take your tine.

Is what fair?
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Q Witing down words describi ng sonething that
you never saw on an official docunent. |Is that fair?

A | think I was being -- | think I was being
fair. |1 was witing down to the best of nmy ability.

Q The best of your ability didn't include
putti ng down words such as, | never saw her or know where

she canme from true?

A | made a m stake on that one.

Q We know that the words were witten
intentionally. W' ve already gone through that, true?

A. Yes.

Q And the words that you used, the intentiona
words that you chose to use had nothing to do with | never
saw her, know where she cane from correct?

A Ri ght .

Q You said, | nmade a m stake on that one. |Is
t hat what you just said?

A Correct.

Q When did you realize for the first tinme you
made a m stake on that one?

A Fromreading it, | should have put that in.

Q Turn the page over for just a nonent. Take a
|l ook at this. Accident |location, full street nane, you
wote this. This is all in your handwiting, correct?

A. Yes.
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Q "Si xth Avenue at 31st Street", true?
A Correct.
Q Thi s docunent that we were just referring to,

whi ch has the big Plaintiff's Exhibit 10-A right on it,

this was all in your handwiting, true?
A. Yes.
Q The only thing that's not in your handwiting

on this is the nane Dave Allen, correct?

A Correct.

Q Dave Al |l en was your supervisor, true?

A Superi nt endent .

Q He was actually --

A. Yes.

Q -- ahead of you, if | my?

A Yes.

Q | don't want to refer to himas your boss
unl ess he was.

A. Yes.

Q Wul d that be a fair statenent?

A That's fine. Yes.

Q So, David All en was sonebody el se who wor ked

at the Departnent of Transportation, correct?

A. Yes.
Q At the Maspeth shop, true?
A. Yes.
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Q And his name al so exists on this docunent,
correct?

A Correct.

Q So, it's also dated the very sane day,

February 15th, right?
A Correct.
Q So we know that on February 15th David Allen

saw what you wrote, correct?

A Correct.

Q Did you discuss this with David Allen on this
day?

A About the accident?

Q Yes.

A Yes, | did.

Q And when you discussed it with David All en

about the accident on this day, did you tell him when I
wr ote down that a woman cane from between two parked vans,
you know what, Dave, | didn't see it. D d you tell him
t hat ?

A Can't recall if | did or not.

Q Do you think it would be inportant to tell
David Al len whether or not you saw what you wote?

A. Yes.

Q But you chose not to do that, correct?

MS. DI COLA: (bjection.
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THE COURT: Overrul ed.

Q You chose not to do that, correct?
A | can't recall if I told himthat.
Q Did you tell David Allen, your boss, not only

did she cone from between two parked vans, she then
tripped? D d you tell himthat?

A Yeah.

Q Dd you tell him you know what, | never saw
that, but | certainly intended to wite it dowmn? Did you
tell himthat?

A | can't recall if | spoke about that.

Q When you told M. David Allen, did he say to
you, let's just take these two facts, a wonan cane from
bet ween two parked vans and then she tripped. She nust be
conpletely at fault. D d he say that to you?

A No, he didn't.

MS. DI COLA: (bjection.
THE COURT: Overrul ed.
MS. DI COLA: Wiat he said to him

Q He's part of the Departnent of
Transportation, isn't he?

M5. DICOLA: Calls for hearsay.
THE COURT: Overrul ed.
A Yes, he is.
Q And, in fact, did he say she nust be
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conpletely at fault?
M5. DI COLA: Sane objection.
THE COURT: Overrul ed.
M5. DI COLA: Standi ng objection.

A No, he didn't.

Q Did you discuss who was at fault?

A No, | didn't.

Q. That didn't conme up at all, right?

A No, sir.

Q Not a word about who was at fault for the

happeni ng of this accident, right?

A No, sir.

Q D d he say anyt hing about the fact that what
you've witten creates a conplete and total defense to the
case?

A Did he say that. No, he didn't.

Q Are you telling this jury right now that what
you wote was witten not to create a defense?

MS. DI COLA: (bjection.

A Correct.

THE COURT: Overrul ed.

A Yes, | am

Q And you're telling themthat was neant to
reflect reality?

A As best | could put together, yes.
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Q When you say put it together, did anyone from
the Departnment of Transportation ever say to you, put it
together by creating facts out of thin air? D d anyone

ever say that?

A. No.

Q Isn't that exactly what you did?

A No, sir.

Q You have no factual basis fromseeing it

firsthand, correct?

A No, | don't.

Q You have no factual basis from anyone telling
you about that, true?

A No, | don't.

Q You have no factual basis from any video

recorder, correct?

A No.

Q From any canera, true?

A Correct.

Q At any point in tinme when you spoke with

David Allen, your boss, on the day of the accident did you
say to him there is sonething | have to tell you. |

never saw her or know where she cane fron?

A | don't recall that part of the conversation.
Q Do you think that happened?
A. | can't -- can't say yes or no.
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How | ong did you speak with David Al en?
Initially or back at the shop?
Let's tal k about this day.
| can't renenber.

Was it nore than ten ni nutes?

> O > O > O

then | spoke to himback at the shop.

130

| spoke to himright after the accident, and

Q So, right after the accident you called him

fromthe scene?
A Correct.
Q Did you say to him | want you to know I

never saw her. Never saw the pedestrian. D d you say

t hat ?
A | told himl was involved in an accident.
Q Try ny question
A Ckay. Sorry.
Q If I may. D d you say to him | never saw

t he pedestrian?
A. | can't renenber if | did or not.

Q Wul d you agree with ne you would want to

inpart information to himso he woul d know what happened?

He' s your boss.

A. Correct.

Q Know ng that, you want to inpart information

to himbecause he's your boss, wouldn't you want to tell
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him | never saw the pedestrian, know where she cane fronf
Wul dn't you want to tell himthat, sir?

A Correct. Yes.

Q And, in fact, sir, using your best judgnent,
isn't the truth you did tell himthat?

A Say it again.

Q In fairness, using your best judgnent, isn't
the truth that you did tell himthat?

A | can't recall if I told himor not.

Q How | ong did the conversation last with him
while you were at the scene?

A It was brief.

(Conti nue on the next page.)
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10 m nutes?
Not that I ong.
5 m nutes?
Brief. | told himthat --
5 m nutes?
No, sir.
Tell us what you told hinf

| told him!|l was involved in an accident and

| called control and | called 911

Q

A
Q
A
Q
A

D d he ask you then what happened?

He didn't.

He referred to you as Richie; didn't he?

| can't renenber if he did or not.

You don't renenber if | called you Richie?

| was in an acci dent. | can't renenber that

type of detail.

Q
ri ght?

Bef ore the acci dent you and he were friends,

He referred to ne as Richie, yes.

He was referring to you as Richie for quite

Yes.

Because you had been working with himfor

quite awhile, true?

A

Yes.
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Q Tell us how | ong you had been working with
hi nf

A | ' m not sure.

Q How many years?

A Dave, he's been there for awhile, but people
get shifted around. | seen himaround the shop working
directly nmaybe the sane year and a half when | was

supervi sor.

Q You refer to himas Dave, correct?
A Correct.

Q He cause you R chie, right?

A Yes.

Q You're friendly?

A Correct.

Q At the point in time when you spoke with him
do you believe it was your best recollection that you
told himI| never saw her?

A | don't renmenber if | told himone way or the
ot her.

Q Were you trying to prevent anyone fromthe
Departnment of Transportation know ng that in fact you
never saw the pedestrian nor where she canme fronf

A No, Sir.

Q You weren't hiding that at all, were you?

A. No, Sir.
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Q Because you woul dn't want to hide a fact |ike
that, would you?
A Correct.
Q Because hiding a fact |ike that would be
conpletely contrary to the fairness and honesty you

spoke about at the beginning of this exam nation, true?

A Correct.

Q Sonet hi ng you woul d never ever do, correct?
A Yes.

Q Because if you would do that, that would be

conpletely inappropriate, true?

A Correct.

Q Sonet hi ng you woul d never do, correct?

A Correct.

Q G ven the opportunity of course you would
share with others exactly what took place that you had
never seen her, right?

A Correct.

Q And that you never knew where she cane from
right?
A Ri ght .

Q Wll, this isn't the only report that you
filled out; is it sir?
A No, it isn't.

Q In fact, you filled out a report that was
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going to be sent to the Mdtor Vehicle Departnent,
correct?
A Correct.
Q This is a what's known as a form-- | wll
zoomin over here just to show you. Form W- 104,
Departnent of Modtor Vehicle formreport of notor

vehi cl e accidents. See where |I'm pointing?

A Yes.

Q You filled out this form correct?

A Yes.

Q And this formwas one that you started to
fill out on the very day of the accident and then

conti nued on February 18th, 2013, correct?

A Correct.

Q And in fact it's signed by you at the very
bottom |I'mnot going to highlight this one. |'mjust
going to point if I may. | want you to see exactly
where |'mpointing at right here, correct?

A Correct.

Q That's your signature, your nane, and you
dated it February 18th, 2013, correct?

A Correct.

Q In this it actually has a portion which reads
and | recognize it's a little blurry, but nmake it out

pretty clearly here, how did the acci dent happen. So
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on this report under how did the accident happen you
wrote no description at all, right?

A No.

Q You didn't wite anything there?

A | didn't wite anything.

Q But you knew at this point in tine that as
you say you had nade a mstake in not letting others
know t hat you never saw the pedestrian in the docunents
you were filling out, correct?

A Repeat that question.

Q Sure. Didyou tell us earlier that you nade
a m stake not putting down in the docunent that | told
you before this one exhibit what's nmarked 10A ri ght
her e?

A Yes.

Q You didn't put anything about that | never
saw her or know where she cane from correct?

A Correct.

Q And you didn't put down anything in that one
| never saw her trip, right?

A On whi ch one.

Q On any formyou never wote down | never saw
her trip on this one, correct?

A Correct.

Q Or that you never saw her com ng from between
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two cars, right?

A Ri ght .
Q Now, would you agree with ne that when you
were filling out this formfor the Departnent of Motor

Vehi cl es you understood that you were submtting an
of ficial docunent once again, correct?

A Ri ght.

Q And when you submt an official docunent,
it's supposed to be done honestly, true?

A. Correct.

Q Fairly, correct?

A Correct.

Q One that reflect reality, true?

A Correct.

Q One that does not contain m sinfornmation
correct?

A Correct.

Q One that does not contain words that are nade
up out of thin air, correct?

A Correct.

Q Because that woul d be inproper, correct?

A Correct.

Q But did you wite certain information on this
one because on the very right hand side there is a key.

You see this key where it has different boxes and
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nunbers here?

A Yes.

Q And if we turn the page over because it's a
two part page the key Section B actually has -- | wll
just zoomin on this so everyone can see it. It has

certain words. So you actually took a | ook at the key
and you deci ded what you were going to wite. And you
could wite here, for exanple, pedestrian and what you
wrote was pedestrian. It says bicyclist, pedestrian
not at intersection. Nunber two, see that?

A Ckay.

Q And that's what you actually filled in on the
front page for box number 4, you wote 2. See this
right here. But the truth is sir you never saw the
pedestrian at all, correct?

A | didn't.

Q And then there is a nunber 7 for the second
box down. See nunber 7.

A Yes.

Q And if you go to nunber 7 it says from
energing fromin front of behind parked vehicle, that's
sonet hi ng you never saw, correct?

A Correct.

Q So on this document we go to the whole

docunent. [|'ll just show you, you had an opportunity
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to descri be how the accident happened by witing down
fairly, | never saw the pedestrian, right?

A Correct.

Q You had an opportunity to wite down | have
no i dea where she cane from correct?

A Correct.

Q But you choose not to do that again, correct?

A Correct.

Q And by not witing that down again you
beli eve that you were being absolutely fair, true?

A Yes.

Q Because that's the way fairness is done in
t he Departnent of Transportation according to you,
true?

A Repeat the questi on.

Q Sure. By not witing down the facts that you
knew with certainty that you never saw her, you had no
| dea where she cane, that's the way you believe this
report should be filled out, right?

A No, Sir.

Q Excuse ne.

A No.

Q | n other words, you should have witten that
down, right?

A Yes. | should have had that down, yes.
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Q Unl ess you didn't want people to know t hat,
correct?

A No, Sir.

Q Well, one of the things that you never put
down was exactly what | just said, that she was someone
t hat you never saw, right?

A Correct.

Q G ven your sense of fairness why didn't you
wite that down on this docunent the MWV 104 submtted
to the Departnent of Mdtor Vehicl es?

A The first one | wote down I was filling it
out and then | left early for the day.

Q My question is why didn't you wite down on
t hi s docunent one that we have up right now marked
Plaintiff's Exhibit 9A why didn't you wite down on
t hat docunent | never saw her. That is, the pedestrian
Ms. Park, nor where she canme from |[|'m asking why
didn't you do that?

A | don't know.

Q Isn't it true sir the reason is because you
were creating a defense to the case?

A No, Sir, that's not true.

Q Wien you wote nunber 7 that she's com ng
from bet ween parked vehicles once again you're

representing sonet hing you never saw on this docunent,
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true?
A Correct.
Q On this docunent as well, correct?
A Correct.
Q And you believe as you sit here right now

t hat fairness and honesty is sonething that you were
conporting wiwth the whole tine you filled out this
docunent, right?

A Yes.

Q D d anyone prevent you from expl aining the
fact that you never saw Ms. Park?

A What are you tal ki ng about, when?

Q Wien you filled out the docunent sir, the W
104.

A No.

Q You started to fill out this docunent on the
very day of the accident, correct?

A Correct.

Q And you already told us at your deposition if

| may that you continued it on the 18th, right?

A Ri ght .

Q What part did you fill out on the date of the
acci dent ?

A | don't renenber.

Q What part did you finish on the 18th?
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A. | don't renenber.
Q D d you speak with your supervisor Dave Allen

i n between the day of this accident the 15th and the

18t h?

A | can't renmenber if | did one way or the
ot her.

Q Did you speak to hi mabout the accident?

A No.

Q Who asked you to fill this out.

A The vehicl e coordi nator Fred Schraft gave it
to Dave and he told ne to fill it out. Dave told ne to
fill it out.

Q Fred Schraft is the vehicle coordinator for

t he Departnment of Transportation, correct?

A At the tine yes.

Q And you understood it was his responsibility
to make sure that you filled out the accident report to
be submtted to the Departnment of Mtor Vehicles,
correct?

A Correct.

Q And you understood without themeven telling
you that this was an official docunent that was being
submtted to the Departnent of Mdtor Vehicles, true?

A Correct.

Q And you knew that it had to be conpl eted

142




© o0 ~N oo o b~ w N

N N N N N NN P R R R R R R R R R
o o A W N PP O © 0o N oo oA wWwN B+ O

Broons-Plaintiff-Direct
honestly w t hout anyone telling you that, right?

A Yes.

Q Did you say to Fred Schraft | want you to
know sonething. | never saw Ms. Park nor where she
canme fronf

A No.

Q Wien you submtted this docunent, this notor
vehi cl e accident record dated February 18th, 2013, did
you believe that you had fully conpleted this report?

A It wasn't fully conpl eted, no.

Q Wien you submtted it, did you believe you
were submtting a fully conpleted report?

A No.

Q So there was a reason that you didn't
conplete it, is that what you're sayi ng?

A Correct.

Q Eventual ly you knew you woul d have to fil

out anot her one, correct?

A Yes.
Q Because nore than three nont hs passed and
then you fill out another notor vehicle accident report

to be submtted to the Departnent of Mdtor Vehicles,
correct?
A Correct.

Q Before you submtted this first one, did you
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show it to Dave Allen and say hey Dave, there is

sonet hi ng you ought to know about this, | never saw
her ?

A No.

Q Did you say to anyone, anyone at all in the

Departnent of Transportation | never saw her?

A | can't recall one way or the other if | did.

Q Were you hiding that fact from anyone in the
Departnment of Transportation?

M5. DI COLA: (bjection.
THE COURT: Overrul ed.

Q Were you hiding that fact?

A No, Sir.

Q You just didn't put it down on any official
form correct?

A Correct.

Q So anyone | ooking at the first docunent we
have this Exhibit 10A woul dn't know anywhere, anywhere
Is there anything witten that says you never saw it?

A On the docunents, no.

Q |s there any witing in the first three days
follow ng this accident that you made that says to
anyone at the Departnent of Transportation | never saw
her? | don't know where she cane fronf

A No.
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Q The one person who possessed that information
t hough with certainty was you, true?
A Correct.

Q And you weren't putting that down in witing,

correct?

A | didn't, no.

Q There was anot her notor vehicl e accident
report that you were able to fill out by the vehicle

coordi nator, correct?

A Correct.

Q M. Fred Schraft?

A Correct.

Q Did M. Schraft tell you why it was he want ed
you to fill out another report very simlar to the one

that's marked 9A i n evi dence?

A M sinformation | believe.

Q M sinformation or m ssing information?

A M ssi ng.

Q M ssing i nformati on?

A Correct.

Q | n ot her words, now you had an opportunity to
wite down what actually occurred, correct?

A | don't think that was his reference, no.

Q | n other words, you knew that you had nade a

m stake in not putting down all of the information,
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ri ght?

M5. DI COLA: (bjection.

THE COURT: Sust ai ned.

Q Didn't you know that you told us already that
you knew that you didn't put down anything in these
records that you never saw her or where she cane fronf

A | can't answer that question yes or no.

Q Sir, at any point in time before you filled
out the second W 104 in May of 2013, did you wite any
docunent to the Departnent of Transportation that said
| never saw Ms. Park nor where she cane fronf

A No, | didn't.

Q Did you wite down any docunent anywhere
whet her it was the Departnent of Transportation or
anyone el se that said I never saw her nor where she
cane fronf

A No, | didn't.

Q But you believe in your mnd that you were
bei ng conpletely fair and honest, true?

A Ri ght .

Q Directing your attention to Exhibit 9C and
"Il go first to the date. Down at the bottomthe date
May 17th, 2013, your nane Richard Broons. Your
signature, right?

A Correct.
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Q You knew that this had to be filled out
honestly, correct?
A Yes.
Q You knew that this docunent had to be filled

out fairly, true?

A Yes.
Q And you knew that it was your obligation when
you're filling out a docunent such as this that's going

to be submitted to the Departnent of Mdtor Vehicles
that it should include informati on so that the reviewer

woul d under stand from your prospective what took place,

correct?
A Ri ght.
Q I n other words, so that you could provide

honest i nformati on once again, true?

A Ri ght .

Q And if we go back to the key for just a
nmonent up at the top, thereis a 2. And there is a 7.
And it's exactly the sanme key as the | ast one, correct,
so that we know if we take a look at the 2 and the 7
what those nean, true?

A Correct.

Q So we now have the 2 on this one which is
filled out in May. The it 2 reflecting that the

pedestrian was crossing not at an intersection, right?
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A Correct.

Q But you didn't know where she was, right?

A Ri ght .

Q You're witing she was not at an intersection

accepting it in an official docunent that's being
submtted to the Departnent of Mdtor Vehicles, correct?
A Yes.
Q And then the 7 represents once again that she

is enmerging froma front of or behind parked vehicl e,

correct?

A Yes.

Q Once agai n sonething that you never ever saw,
true?

A Ri ght .

Q And you believed that by witing that on this
of ficial docunent that what you were doing was being
conpl etely honest, right?

A Ri ght.

Q And what you believe you were doi ng was bei ng
conpletely fair, true?

A Yes.

Q And that's the way you do it at the
Departnent of Transportation, right?

MS. DI COLA: (bjection.
THE COURT: Sust ai ned.
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Q Woul d you tell your subordinates, those who
work for you that's what you should do?
M5. DI COLA: (bjection.
THE COURT: Overrul ed.
Q Let ne back up for a nonent.
THE COURT: You'll return the question.
Pr oceed.
Q If I may. Sir, if | nmay you have peopl e that
wor k for you, correct?
A Correct.
Q Woul d you ever tell those people put down
m sinformation in a report?
A "Il tell themto be honest.
Q My question is slightly different. Wuld you
tell themto put down misinformation in a report?

A No, | wouldn't.

Q And there is a reason you woul dn't do that,
ri ght?

A Ri ght.

Q Tell the court and jury what that reason is?

A It wouldn't be truthful.

Q And that wouldn't be appropriate if you
woul dn't be truthful, correct?
A Correct.

Q That's why anything that you wite would be
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truthful, right?

A Say it again.

Q That's why anything that you wite would have
to be truthful, correct?

A Correct.

Q Even if you don't see sonething, in your mnd
that's the truth, correct?

A Yes.

MR RUBI NON TZ: Judge, could we take a
short break at this point.

THE COURT: Sure. Jury, we'll take
let's say 10 mnutes. You want to get coffee,
it's on the first floor. 1'Il just let you al
know feel free at any point in tinme to bring
coffee with you or any ot her beverages and | want
you to feel as confortable as possible. Ckay.
Jury is dismssed for 10 m nutes.

COURT OFFICER Al rise. Jury exiting.

MS. DI COLA: Can you instruct M. Broons
that he could take a break and we could not talk
about the case.

THE COURT: (Qbviously during any breaks
In the action you could talk to your |awers about
anyt hi ng other than your testinony. Okay.

THE W TNESS: Ckay.
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THE COURT: But you could take a break
and go to the rest roomtoo.

(Whereupon, a brief recess is taken)

COURT OFFICER. Al rise. Jury

ent ering.

THE COURT: Everyone pl ease be seat ed.

Counsel, you may continue with your exam nati on.

MR RUBI NON TZ: Thank you, Judge.

Q Sir, directing your attention back to Exhibit
9C which is the notor vehicle accident report that you
filed wth the Departnent of Mtor Vehicles on May
17th, of 2013. Once again there is a portion in this
that reads and |'mjust going to zoomin right here how
did the accident happen. This is the third report that
you filled out concerning this accident, correct?

A The report or docunent?

Q Third docunent ?

A Correct, yes.

Q | n each of those docunments you had an
opportunity to explain fully and conpletely what took
pl ace, true?

A Correct.

Q No one prevented you fromwiting anything
down to allow the reader of the docunent to know

exactly what took place, right?
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A Yes.

Q And your sense of fairness and honesty
allowed to you wite down what you thought was
appropriate, correct?

A Yes.

Q And your sense of honestly and fairness is
t hat you were not going to say one word that you never
saw t he pedestrian, right?

M5. DI COLA: (bjection.
THE COURT: Overrul ed.

Q Your sense of honesty and fairness is that

you were not going to say that you never saw the

pedestri an, true?

A No.

Q True?

A No.

Q You were going to say it?

A No.

Q You were not going to say it, true?
A | don't know why they put it down.

Q Isn't the reason you didn't put it down is
because you were trying to create the perfect defense?

A No, Sir.

Q Sir, isn't the reason that you didn't put

t hat down because if it's put down that you never saw
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her it wouldn't nmake any sense at all to say that she
was com ng from between two parked vehicles, correct?
A Yes, Sir.
Q Isn't it true that those two statenments can't
be put together |ogically?
MS. DI COLA: (bjection.
THE COURT: Overrul ed.
MS. DI COLA: May we approach.
MR RUBI NON TZ: Judge.
THE COURT: Yes. The jury please step
out .
COURT OFFICER Al rise, jury exiting.
THE COURT: Pl ease step outside and wait
in the hallway.
(Wher eupon, the jurors and the w tness
exit the courtroom
MS. DI COLA:  Your Honor, may | have the
question read back. | just want to make sure that
| heard it accurately.
THE COURT: Pl ease read back the
questi on.
(Read back)
MS. DI COLA:  Your Honor, this goes to
the i ssue of whether or not two statenents can be

| ogically as counsel indicated conbined is a
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question of fact for the jury. The jury will in
fact be instructed as to whether or not as part of
the charge they can reconcile different versions
of events. It goes back in a way to what your
Honor alluded to earlier. That in addition to
determ ni ng whether or not one if a person lies
about one thing falsus in uno charge, if a person
| i es about one thing did they |lie about
everything. It also goes to the charge itself
reads, if they can't logically construct sonething
together they are instructed by the court to do
so. |If they can't, then they can do that as well.
But obviously to ask the ultimate i ssue of ny
W tness as to whether or not he can logically --

THE COURT: He could say yes or no,
right? At which point in time | assune you're
goi ng to be asking questions on why it is he
thinks that it will be put together logically. So
t he question can be posed. ay, | nmean he nay
gi ve an admi ssion that he can't be, but he's been
sticking pretty tightly to the concl usion and sort
of things. He's asking can you put these two
things together logically. At least in his mnd
he understands the question. He can answer the

question. M/ assunption is going to be that he's
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going to say yes he can. You fol ks can then say
| isten why do you think the two stories can be put
t oget her.

M5. DICOLA: | just think, your Honor,
to ask a wwtness on the stand an ultimte issue
that will go before the jury.

THE COURT: It's not an ultimate issue.
You see the ultimate i ssue was he negligent, was
he not, those are the ultimate issues. |If he
coul d say, you know, issues such as do you think
you are at fault, all these sort of things this is
obvi ously | egal connotations, but there are al so
factual connotations. So if he says yes, he can
then if he wants to ask an open end question, tell
nme howto do it. Ckay. And give it then person
can give an expl anation and the jury can either
accept that explanation or not in trying to fit
the stories together. | don't know if he's going
to ask an open end question or not. And I don't
know i f you're going to cone back to it and ask
it. So he could answer the question and then he
coul d al ways be asked to explain why. GCkay. And
It wll either be done by plaintiff's counsel or
def ense counsel. One or the other | assune wll

give himthe reason why. He'll give his
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expl anation. Ckay, so and that will just have to
cone fromthere. GCkay. GCkay. So we could bring
the jury in. First let's bring the witness in and
then we'll bring the jury in.

(Conti nued on the next page)
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D rect-Broons- Rubi now t z

COURT OFFICER: Al rise. Jury entering.

(Wher eupon the jury panel entered the
courtroom)

THE COURT: You can be seated. You don't
have to wait for nme. For the jurors, once you get to
your seats, just sit down. It's just easier. Once
all the jurors are seated, everyone else can sit
down, okay. Sonetinmes |I'm paying attention to
sonet hing el se and everyone is just waiting, okay.

Pr oceed.

MR, RUBI NOW TZ: Thank you. Wth the Court's
perm ssion, | just ask the court reporter to read
back the | ast few questions.

(Wher eupon t he above-requested testinony was

read back.)

A Yes.

Q It is true, correct?

A. Yes.

Q Al right. So, you now know that you can't

on the one hand have sonet hi ng you never saw and then put
a statenment |like you wote in your reports together and
have them nmake any sense, right?

A. Yes.

Q And knowi ng that they don't nmake any sense

what soever, never once in the three docunents, i ncluding

LAS
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two notor vehicle reports, did you ever wite down,

never saw her, correct?

> o >

Q

Correct.
But the truth is, you never saw her, right?
Correct.

On the report, the notor vehicle accident

report submtted to Al bany, you indicated she cane from

bet ween two parked vehicles, right?

A

Q
time, right?

A.

Q

> O >» O

Q

Correct.

And we know they both can't exist at the sane
We just discussed that, true?

Ri ght.

So we know that one statenent is false, true?
M5. DI COLA: njection.

THE COURT: Overrul ed.

One statenent is false, correct?

Correct.

Yes?

Correct.

The one statenment that was false is the one

statenent that you wrote, correct?

A
Q

Correct.

The one statenent that you wote on three

di fferent docunents is fal se, true?

A

Correct.

LAS
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Q And knowi ng that it was fal se, you never took
the tine to correct it, true?
A Repeat the question, please, sir.
Q Sure. You know it's a false statenent to say
she cane from between two parked vehicles, right?
THE COURT: Asked and answered. He's -- he's
answered the question.
MR RUBINONTZ: [|I'msorry. | thought he
asked ne to repeat it.
THE COURT: Did you ask himto repeat the
question? He asked you to repeat the question not
the summary up to it.

MR, RUBI NOWN TZ: Forgive ne.

m sunderstood. I'mtrying to straighten this out in
my m nd.
Q You recognize it's false to have put down in

the reports that you saw sonething that you never saw,

correct?
A. Yes. Yes.
Q And you recognize that it's false to put down

in a report sonething that has no basis in reality, true?
M5. DI COLA: (njection.
THE COURT: Sust ai ned.
Q You recogni ze that it's false to put down

that you saw her com ng from between two parked vehicl es?

LAS
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MS. DI COLA: (bjection.

THE COURT: Overrul ed.

Q You recognize that it's false to wite down
that you saw her com ng from between two parked vehi cl es?
MS5. DICOLA: (Objection to form

THE COURT: Overruled. Overruled.

A | didn't wite it down, sir.

Q "A woman came from between two parked vans",
you wote that, correct?

A Correct.

Q When you just told us you didn't wite that
down, that's exactly what you wote, isn't it?

MS. DI COLA: (bjection.

THE COURT: Sustained. He said | didn't
wite down | saw the woman com ng fromtwo parked
vans.

Q So, when you wote this, "A woman cane from
bet ween two parked vans”, are you stating here that
because you didn't say you saw her, this statenent is then
correct?

A You asked ne a question. | answered the
guesti on you asked.

Q ' masking you right now, sir, weren't you
representing to anyone readi ng this docunent, anyone, that

Ms. Park cane from between two parked vans?

LAS
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MS. DI COLA: Asked and answer ed.
THE COURT: Overrul ed.

Q Isn't that true, sir?
A Correct.
Q In fact, you never saw that, we know that for

a fact, right?
A Ri ght.
Q Sir, in any of these three docunents that you

filled out, at the tine that you filled out the docunents,

why didn't you wite down, | never saw her?
A | don't know, sir.
Q Wiy didn't you wite down, | have no idea

where she cane fronf

A | don't know.

Q That's sonet hing you knew with absol ute
certainty, right?

A Correct.

Q And knowi ng that that's the one thing that
you knew with absolute certainty, that you didn't see her
and you didn't know where she cane from that's sonething
you del i berately chose not to include in any report or
docunent, right?

A | didn't put it down, no.

Q Goi ng back to the report that you fill ed out
in May, May 17. One of the things that's witten here,

LAS
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I'"mgoing to highlight this is, "Unable to | eave acci dent
scene wi thout assistance". You knew that was referring to
Ms. Park, correct?

A Correct.

Q So, you now had over three nonths to think
about the accident, right?

A Correct.

Q And you now had approxi mately 90 days to

consi der what to wite down in how the accident occurred,

ri ght?

A Correct.

Q Honesty woul d require you, wouldn't it, sir
to wite down, | never saw her?

A Ri ght .

Q And that's sonething you didn't do, true?

A Correct.

Q Honesty would require you to wite down, |

have no i dea where she cane from true?

A Correct.
Q And that's sonething you didn't do, true?
A Correct.
Q Wien it cones to the accident itself, sir,

you sat here through the opening statenents, didn't you?
A. | did.

Q You heard ne speak and then you heard your

LAS
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attorney?
A Yes.
Q Ms. Dicol a speak?
A Correct.
Q Wth respect to the van that you were driving

on the very day of the accident, this was the van, if |
may direct your attention to this exhibit, Plaintiff's
Exhibit No. 2, this is the van that you were driving on

the day of the accident, correct?

A Yes.

Q How | ong is this van?

A About 20 feet, 18 to 20 feet.

Q When did you find that out?

A | don't know the exact tine.

Q Did you ever neasure it?

A | did.

Q After the depositions in this case?

A. Yes.

Q Because at the tine of the depositions, when
you were asked that question, you didn't know, correct?

A | didn't.

Q If | may, sir, when your attorney opened in

this case, she said you relied on your mrrors, both the
side view and the -- side viewmrrors and the rearview

mrror, correct? You heard that, didn't you?
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A l'"mnot sure if | heard that part.
Q Did you hear her say that you relied on the
w ndshield, the side view mrrors as well as your rearview

mrror? Did you hear her say that?

A | heard her say the mirrors and side view
mrrors the rearview, |'mnot sure.

Q Did you rely on the rearview mrrors?

A Two side mrrors.

Q There is no rearview nmrror, correct?

A In the van, | can't renenber if that one has

one or not.

MR RUBINONTZ: | ask that this be marked
for identification, please.

(Wher eupon t he phot ograph was narked for
identification as Plaintiff's Exhibit No. 12 as of
this date.)

Q That's your van that you were driving on the
day of the accident, show ng the rear portion of it, true?

A. Yes.

Q And that's a fair and accurate representation
of the van? Indeed it is the van, right?

A Yes.

MR RUBINOWNTZ: [I'll be offering it into
evidence. | want to show it to counsel, if | may.

MS. DICOLA: There is no objection.
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THE COURT: W +thout objection, it is admtted
I nto evi dence.
(Whereupon Plaintiff's Exhibit No. 12 was
mar ked received in evidence as of this date.)
Q Sir, I just put up a photograph that we just
mar ked i nto evidence of the rear portion of the van.

There are no wi ndows on this van, correct?

A Correct.

Q In the back, right?

A Correct.

Q So, the rearview mrror wouldn't work at all,
correct?

A Correct.

Q You would rely on the side viewmrrors if

you were | ooking at them true?

A Correct.

Q Now, wth respect to this van, the
wi ndshi el d, how big is that?

A. ' m not sure.

Q As far as the height fromthe bottomto the
top (pointing), where |I'm pointing now fromthe w ndshield
Wi pers conmng up to the roof, how high is that?

A | don't know, sir.

Q Do you know if it's two feet, three feet,

four feet?
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A Do you want nme to guess, sir?

Q Best estimate, sir.

A ' mnot sure.

Q Can you tell us if -- if it's ten feet or two
feet?

A Maybe two feet.

Q And as far as com ng across fromside to

side, fromthe driver's side door to the passenger door?

A Maybe four feet, nmaybe.

Q The width of the car, width of the van, four
feet?

A Is the question, is the wwdth of the van four
feet?

Q Yeah.

A Coul d be.

Q I n other words, the w ndshield goes the whol e

wi dth of the van, correct?

A More or | ess, yes.

Q And your best estinmate is that's about four
feet?

A | guess it could be.

Q How about this bunper (indicating), any idea

how high that is fromthe floor?
A No, | don't.

Q Do you know if it's the sanme height as, for
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exanpl e, your knee?
A | don't know.
Q Wth respect to this accident, isn't it true,

sir, that you do not know how this accident occurred?

A | do not know.

Q If you could speak up a little bit.

A No. No, | do not.

Q Isn't it true that all you know is that the

pedestrian was struck by the van, correct?
M5. DI COLA: (njection.
THE COURT: Sust ai ned.

Q Isn't it true, sir, that the only thing you
know, |'m asking specifically this way, the only thing you
know i s that the pedestrian was struck by the van?

A | can't answer that question.

M5. DICOLA: (ojection. It's the sane

questi on.

THE COURT: As to -- Are you asking about the
mechani sm of the accident?

MR, RUBI NOWN TZ: Yes.

THE COURT: Okay. Limted to the mechani sm
of the accident.

THE WTNESS: As far as inpact?

THE COURT: Leading up to the accident, yes.

A Struck, no.
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Q You don't know anyt hi ng about the happeni ng
of the accident, do you?
A You asked nme if it was struck.
Q You know that you hit a pedestrian, true?
MS. DI COLA: (bjection.
THE COURT: Overrul ed.

Q You know that you hit a pedestrian, right?

A There was contact with the vehicle, yes.

Q Are you saying the pedestrian wal ked into
you?

A | don't know how t he acci dent happened, sir.

Q You have no idea, right?

A. No.

Q When you just told us, | have no idea how the

acci dent happened, in the event you were being conpletely
honest, wouldn't you have to put that down in the report

that you filled out to the Departnent of Transportation?

A. Yes.

Q And you did not do that, right?

A | didn't.

Q And t hat woul d have been the honest thing to
do, true?

A Correct.

Q Sonet hi ng you didn't do, right?

A | didn't.
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Q If you take a look at Plaintiff's Exhibit 5
Can you see this, sir, if | put this up here (indicating)?
A Yes.

MR RUBINONTZ: And | amgoing to ask for
perm ssion to wite on this so | could put down
certain direction signals onit, directly on the
exhi bit?

M5. DICOLA: |I'msorry. \What are you goi ng
to do?

MR RUBINOWN TZ: This exhibit as far as the
Sstreets and the directions.

MS. DICOLA: No objection to that.

Q Sir, where |'mpointing right now, we can
agree this is 31st Street, correct?

A Yes.

Q |"'mgoing to wite 31st Street right on it
(indicating). And this runs westbound, correct?

A. Yes.

Q And | wote west with an arrow.

THE COURT: Let the record reflect the
mar ki ngs.

MR RUBINONTZ: It's actually on the exhibit
reflecting it.

THE COURT: All right. Just so the exhibit

is -- the record is clear as to who wote what.
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MR, RUBI NOW TZ: Ckay. Thank you, judge.
Q If | may, where |I'm pointing right now, this

is Sixth Avenue, correct?

A Yes.

Q Si xth Avenue runs one way uptown, right?
A North, yes.

Q Just wote an Nwith an arrow for north on

the exhibit. W can agree that you were com ng from

sought to north, right?

A Yes.

Q In this lane, right?

A. Yes.

Q Cl osest |lane to the bicycle |ane, true?
A Yes.

Q Just going to wite down your nane Broons

with an arrow as to which direction you were comng first,

all right.
A Ckay.
Q Is that right?
A Yes.
Q Ckay. And your intent was to cone and make a

left turn, true?
A. Yes.
Q Now, one of the things that you knew is that

this was rush hour, correct?
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A Correct.

Q Many pedestrians around, right?

A Correct.

Q You knew you had to be careful for

pedestri ans, true?
A. Yes.
Q You knew, in fact, one of the things you had
to do was al ways watch out for pedestrians, true?
A Yes.
Q To the extent you didn't do that, that woul d
be i nproper, am| right?
MS. DI COLA: (bjection.
THE COURT: Sust ai ned.
Q Wil e you were driving, one of the things
that you continually would have to do is to scan, correct?
A Yes.
Q You woul d have to scan to your right and to
your left, true?
A. Yes.
Q And, in fact, sir, one of the things that you
know is, you're going to be naking a left? You're going

to be crossing pedestrian crosswal ks, correct?

A. Yes.
Q Had you ever driven in this area before?
A. Yes.
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Q How many ti mes?

A | don't know, sir.

Q More than a hundred?

A No.

Q More than ten?

A | don't know, sir. [|'ve driven in Manhattan.
Q ' mtal king about this particul ar

intersection prior to the day of the accident.

A | don't know.

Q You can't say whet her you' ve been there once,
can you?

A |'ve been there naybe once in the area, yes.

Q In fact, when you were driving on this

particul ar day, there was no rain, true?

A Tr ue.

Q Roads were dry, am|l right?

A. Yes.

Q But you knew that there was traffic, true?
A. Yes.

Q You canme from Queens, right?

A Yes.

Q Were you coming fromthe shop or were you

com ng fromyour hone?
A From t he shop.
Q How |l ong did it take you to get into
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Manhat t an?
A | don't recall the tine.
Q Dd you take nore than an hour to get in?
A Less than an hour.
Q Approximately how many mles did it take to

get into Manhattan?
A Approxi matel y seven.
Q And when you cane in, did you know exactly

where you were goi ng?

A | didn't.

Q When you say you didn't, you didn't know
which -- where you were headed, true?

A Correct.

Q Did you know what tinme you had to be there?

A There was no tine.

Q You were going to be checking up on the work
that was done prior to that day, right?

A Correct.

Q One of the things you have to do is you have
to watch out for where the pedestrians are crossing if

you're going to be making a turn anywhere in Manhatt an,

ri ght?
A Repeat that questi on.
Q Sure. Werever you're driving in Manhattan

any tine you're going to be making a turn, one of the
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things you as a driver have to do is watch for

pedestri ans,
A
Q
A.

Q

ri ght?

Yes.

At all tinmes, right?
Yes.

Now, as you're driving, in the event there

are pedestrians already in the crosswal k, you let them

pass, right?
A
Q

Q

Correct.

You know they have the right-of-way, true?
MS. DI COLA: (bjection.

THE COURT: Sust ai ned.

In the event you know the pedestrians are in

the crosswal k, you would | ess them pass w t hout questi on,

ri ght?
A
Q
A.

Q

Correct.
You woul d have to continually scan, true?
Correct.

Now, you know that you were in contact wth

Ms. Park, correct?

A.
Q

When it happened.

You know that your van nmade contact wth

Ms. Park, correct?

A
Q

Yes.

One of the things that you don't know is
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exactly where it took place, right?
A Exactly where it took place, no.
Q In fact, sir, one of the things you didn't do

is you didn't tinme howlong it took you to nmake the turn,

correct?
A. The tinme, no, sir.
Q But one of the things that we knowis, isn't

it true that Ms. Park was in the area where |'m pointing
ri ght now, alnobst three quarters of the way across, comn ng
fromnorth to south (pointing)? Wsn't she about three
quarters of the way across?
MS. DI COLA: (bjection.
THE COURT: kay. The objection is
overrul ed.
Q Wasn't she about three quarters of the way

across at the point of contact?

A No, sir.

Q Are you saying she was in the m ddl e?
A No, sir.

Q You don't know where she was, do you?
A Wasn't in the crosswal k, sir.

Q Are you sayi ng she was way outside the
crosswal k, sonepl ace up here, where | wote the words 34th
Street?

A. No, sir.
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Q You don't know how far out of the crosswalk

she was, do you?

A She was out of the crosswal k, sir.

Q Sonet hi ng you' ve never seen, right?

A Excuse ne?

Q You never saw her, right?

A Wien | made the contact, | stopped and got

out of the van and she was not in the crosswal k.

Q Did it occur to you that perhaps when the van
hit her, it pushed her out of the crosswal k?

A The van didn't hit her, sir.

Q The van didn't hit her at all now, right? |Is
that what you're telling us?

A We had cont act.

Q In other words, the van didn't hit her. This

is what you're representing to our jury, the van did not

hit her?
A There was contact.
Q In fact, sir, when you say there was contact,

one of the things that would happen woul d be there would
be contact, right? Do you know where your foot was at the

nmonment of contact, your right foot?

A. | don't know, sir.
Q Do you know if it was on the gas?
A. The nonent of contact, the foot was on the
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gas, yes.
Q Then you put your foot on the brake?
A When | felt contact, yes.
Q How long did it take you to put your foot on

t he brake after contact?
A. A second.
Q Do you know how far your van noved in that

portion of tinme?

A No.

Q Do you know if it noved nore than ten feet?
A Ten feet, no, sir.

Q Well, fromthe point in tinme when you felt

that contact to the point that you stopped, how far did

t he van nove?

A Not ten feet.

Q How f ar ?

A | don't know how far it noved to.

Q An i nch?

A Maybe nore than an inch.

Q Two i nches?

A | don't know, sir.

Q Sir, when you filled out those acci dent
reports, the first one, you didn't fill out enough

information. The one you filled out on the day of the

accident and three days after the accident you didn't put
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down enough information, right?

A Correct.

Q Sonebody wanted you to do anot her report,
correct?

A Correct.

Q M. Schraft?

A Correct.

Q The vehi cl e coordi nat or?

A Yes.

Q And David Allen told you to do that, right?

A. Yes.

Q Your supervisor, right?

A. Yes.

Q So, when you filled out the one three nonths
| ater, you had the opportunity to draw a diagram correct?

A Yes.

Q And you did draw a diagram right?

A | did.

Q At that point in tinme did you know anyt hi ng
about the injuries suffered by Ms. Park?

A | didn't.

Q The only thing you knew is she was taken away

i n an anbul ance, right?
A. Yes.

Q You knew she was unable to | eave on her own,
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A Correct.

Q Let's take a |l ook at the diagram you drew.
oing to zoomin on it. This is fromthe date

7th, 2013. Were I'mpointing right now, sir, Sixth
e, right?

A Yes.

Q That's Sixth Avenue right here, the sane

, Sixth Avenue, right?

A Ri ght .

MR RUBINOWTZ: I'mgoing to wite Sixth
Avenue right on the exhibit here so there is no
question about it. Sixth Avenue.

M5. DICOLA: I'msorry. This one is clearer.

MR, RUBI NON TZ: Counsel provided a clearer

one, so I'mgoing to use this as well.

Q There is a Pthat's witten there, correct?
A Correct.

Q That P that's witten there, just going to
ight this, that's for the pedestrian, correct?

A No, sir.

Q What is the P for?

A The P is for the arrow pointing towards the
whi ch is the pedestri an.

Q Poi nti ng towards what ?
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A The dot .
Q The dot ?
A Can | show you?
Q Pl ease.
A Pwth an arrowto this right there
(i ndi cating).
Q | see. So, you drew a P and then you have

anot her box over here, and then you have sonethi ng over

here, right?

A Correct.

Q Isn't the truth, sir, when you were making
the turn, one of the things that would happen is you would
have to know exactly where the pedestrian was if you saw
what happened, right?

A Correct.

Q You didn't see her, did you?

A | didn't.

Q And you don't know, for exanple, if you were
| ooking at your right side view mrror at the tine of
contact, correct?

A Correct.

Q And knowi ng that you don't know if you were

| ooking at the right side viewmrror at the tine, the

very front left of your van m ght have struck the

pedestri an, because you weren't | ooking that way?
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MS. DI COLA: (bjection.
THE COURT: Overrul ed.

Q True? |In other words, you're | ooking to your
right if you're looking in the right side mrror of the
van, correct? There is a mrror like this on the other
side, correct?

A Correct.

Q And if you' re looking at the right side
mrror, that neans you're not |looking at the front left of
your van, true?

A Correct.

Q So, you wouldn't know if you struck her wth
the front left of your van if you' re looking at the right

side mrror, correct?

A | would feel it.

Q |'"'masking if you saw it.

A | didn't see it, no, sir.

Q In fact, sir, if she then fell down, after

being struck with the front of the vehicle, she would then
be knocked to the ground, correct?

M5. DI COLA: (njection.

THE COURT: Overrul ed.

Q Correct?
A Ckay. Yes.
Q And then the wheel would go over her. And
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t hat woul d be sonething you would feel, correct?
M5. DI COLA: (njection.
THE COURT: Sust ai ned.
Q Sir, one of the things that you know is you
felt a thunp, correct?
A. Yes.
Q You' ve described that, if I nmay, at the
deposition as sort of going over a traffic cone, right?
A Yes.
Q But you know it wasn't a traffic cone now

You know it was a human body, correct?

A. Yes.

Q It was Ms. Park, true?

A Yes.

Q In fact, at the point in tinme when you felt

that thunp, you can't state with certainty whether the

front of the vehicle didn't nmake contact first, correct?
A No. | said | didn't, sir.

MS. DI COLA: (bjection.

You know it for a fact?

Yes.

Sonet hing you didn't see though, right?

| felt a thunp, sir.

| understand that. Wth the wheel, correct?

> O > O > O

Wth the wheel, yes.
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Q Wul dn't you agree with nme that before the
wheel goes over her, she would have to be knocked down?

A Correct.

M5. DI COLA: (njection.
THE COURT: Overrul ed.

Q Woul dn't you agree with ne before the wheel
goes over her, she would have to be knocked down?

A | don't know, sir.

Q Wuldn't it nmake sense to you, sir, that
bef ore the wheel goes over her, she would have to be
knocked down?

MS. DI COLA: (bjection.
THE COURT: Sust ai ned.

Q In fact, sir, one of the things that you

don't know is exactly where the pedestrian was, M. Park,

because you never saw her, right?

A | didn't see her.

Q How nmuch does your vehicle wei gh?

A | don't know, sir.

Q Wul d you agree it would have to be thousands

of pounds?

A Yes.

Q And if it makes contact wth sonebody who
wei ghs 110 pounds, wouldn't you agree with ne that the

force woul d push her forward?
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MS. DI COLA: (bjection.
THE COURT: Overrul ed.
Q Wul dn't you agree with that, sir? The force
of a many thousand pound vehicle hitting a person who
wei ghs 110 pounds woul d push them forward?
MS. DI COLA: (bjection.
THE COURT: Overrul ed.

Q Yes?
A It's possible, yes.
Q And in the event that she's struck in the

crosswal k and you hit her in the crosswal k, your vehicle
woul d then push her forward, true?
MS. DI COLA: (bjection.
THE COURT: Sust ai ned.
Q Wul d you know that, sir?
M5. DI COLA: (njection.
THE COURT: Ask whether he knows it.

A | wouldn't know.

Q Are you saying, sir, that at the point where
the vehicle -- Wthdrawn. Are you saying at the point
where you heard that thunp, you came to an instant stop?

A Wthin a second or two | put ny foot on the
br ake, yes.

Q Let's take a second or two.

A Ckay.
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Q You know how fast you were goi ng?

A | don't.

Q Do you know if you were going ten mles an
hour ?

A. | wasn't.

Q What ?

A | wasn't, sir.

Q You weren't?

A No.

Q Do you know if you were going five mles an
hour ?

A | don't know.

Q Do you know how far your van woul d have gone

in two seconds if you were going five mles an hour?

A | don't.
Q When you drew this diagram sir, this is
the -- did you wite any place that this is the fina

resting point of the pedestrian?

A Say it again.

Q Did you wite any place in this diagramthat
this is the final resting point of the pedestrian

(gesturing)?

A. | didn't.
Q Did you wite that this is the point of
I mpact ?
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A | didn't.
Q So when they told you to nmake sure that we
now have a cl ear diagram of where the pedestrian was, you

didn't spell out again what you believe took place,

correct?
MS. DI COLA: (bjection.
THE COURT: Sust ai ned.
Q Sir, tell us why you didn't wite out

anyt hi ng about what that P represents.

A The question was aski ng ne when they asked ne
to put what? |'m m xed up.
Q It says, it says right under here one of the

t hi ngs you know they are trying to do is find out how did
the acci dent happen, right? Right?

A From t he di agranf

Q Sir, you understood, if | may. Take a | ook
at the diagram You understood this entire report was to

actually try and understand how t he acci dent happened,

ri ght?
A Correct.
Q And we have already covered, if |I may, that

in fact nowhere on this report, in any key, in any

witing, any place did you wite, | never saw her. |
don't know where she cane fromat all. True?
A. True.
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Your vehicle cones to a stop, right?

Yes.

187

When your vehicle cones to a stop, when for

the first tinme did you realize |I've run over a pedestri

A
Q
A
Q

mrror,

o >» O >» O >» O > O > O P

Cross --
far west

A
Q

| looked in ny mrror.

VWhich mrror?

The driver's side.

And when you | ooked in the driver's side
were you able to see her behind you?

Yes.

How far behi nd you was she?

"' m not sure.

WAs she nore than ten feet behind you?

Not sure.

Appr oxi matel y?

| can't say.

Was she a van | ength behind you?

an?

Not a van length, no. Not a van |ength, no.

A half a van | ength behind you?

| can't say.

How far did you stop fromthe western nost
crosswal k line (indicating)? |In other words,
were you?

Ch, about a car | ength.

One car | ength?

how

LAS
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Q
appr oxi mat e
A
Q
A.

Q
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About a car | ength, yeah.
A car length about ten, 15 feet,
ly?
You want ne to guess?
Approxi matel y.
"' mnot sure.

You're saying a car length. Gve the jury

188

your best estimate as to what a car length is, since you

used a car

A
Q

> O P

Q
forward aft
A.

Q
t he i npact?

| engt h.
Sorry. A van then. M van | ength.

G ve us your best estinmate as to what that

Twenty.

Could it be 15?

Ei ght een, 20 feet.

And we can agree that your vehicle rolled
er the inpact, true?

Correct.

How far did your vehicle roll forward after

| don't know, sir.

Do you know if it was nore than half a van

| don't know, sir.

Do you know if it was a whol e van | ength?
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A No, sir.

Q Because if it was a whole van length, right,
if it was a whole van length, that nmeans the contact
occurred in the crosswal k, true?

A | wouldn't know that, sir.

Q Well, you just told us that you cane to a
stop about a car length is what you said first, and then

you said a van |length west of the crosswalk line, didn't

you?

A | was tal king about ny van. The car length
was w ong.

Q | understand what you said. |'mrepeating

what you said for clarity.
A Ckay.
Q And what you first said was a car |ength.

Then you changed it to a van length right before us,

didn't you?
A. Yes.
Q So, if you canme to a stop about one van

| ength west of this western nost crosswalk |line --

MR RUBINONTZ: And |I'mgoing to be clear on
this. 1'"mgoing to wite down what | nean by the
western nost crosswal k. Line, I'll wite it down
there. And | wote western nost crosswal k so there

IS no confusion.
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Q I f your vehicle cane to a stop approximately
one van length --

A MM hmm

Q -- fromthis western nost car -- crosswal k
line, ny question to you is, how far did your vehicle go
after you heard the thunp?

A Sir, you confuse ne now. |Initially you asked
me about once |I felt the thunp, how far |I went forward.
Now you're telling me how far am| fromthe crosswal k
after the --

(Conti nue on the next page.)
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Q Sir, you've told us your vehicle cane to a
stop one van length fromthe western nost crosswal k
line. You ve told us that just now, correct?

A | "' m getting confused.

Q Let's see if we could straighten it out, sir
Didn't you say specifically your van canme to a stop one
van length fromthis crosswalk |ine the western nost
crosswal k I'i ne?

A That question | answered | thought we were
tal ki ng about after inpact after the accident. |
t hought that was the question you were asking ne.

Q Sir, where did your vehicle cone to a stop?

A | don't know how far fromthe crosswal k. |
couldn't tell you

Q And |'m asking you isn't it true it was
approxi mately one van |l ength from approximately the
western nost crosswal k |ine?

A | can't answer.

Q Isn't it true sir that in fact if you hear a
t hunp you then take your foot fromthe gas to the
brake, the vehicle is rolling forward westbound, true?

A Yes.

Q So your vehicle would continue to nove
west bound, right?

A Down t he bl ock, vyes.
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Q And ny question is where was your van at the
point in tinme where you heard the thunp?
A When | felt the thunp?
Q Yes.
A | was sonmewhere around fromthe picture,
sonmewhere around that car and the truck in the picture.
Q So now we're even further down the road.
We're going further down each tine, right?
M5. DI COLA: (bjection.
THE COURT: Sust ai ned.
M5. DI COLA: Move to strike.
THE COURT: Jury is to disregard
conment, counsel's comment.
Q You told us about one van | ength before,
true?
That's where you cane to a stop. You did
tell the jury that, did you?
A | thought we were tal king about the inpact.
Said | was confused, sir.
Q At your deposition sir which was taken in
July of 2014 about a year and a half after the
acci dent, were you asked these questions and did you
gi ve these answers page 139, 1407?
MS. DICOLA: There is no pending

questi on objecti on.
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THE COURT: Wat, what is it?

M5. DICOLA: It's inproper inpeachnent.
He didn't ask a question upon which he could
| npeach himat this point. |If he want to read it
in he could do it on his case in chief. He has
not laid a proper foundation to i npeach which I
presune i s what he's about to do.

THE COURT: | disagree.

MR RUBI NON TZ: Thank you.

Q Were you asked this question and did you give
this answer under oath. Page 139, 140 starting at line
25.

"QUESTI ON:  However, when the acci dent
happened and you stopped your van and you got out,
you coul d see generally the map and space that was
bet ween t he back of your van and the western
crosswal k; is that correct?"

"ANSWER: As far as footage, | don't
know. "

Did you give that answer then?

A Yes.

Q So the truth is you don't know how far your
van was, true?

MS. DI COLA: (bjection, your Honor.

THE COURT: No, he nentioned that it was
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true?

| ef t

human

van.
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up by the car, the van, the truck.

M5. DI COLA: The questi on.

MR RUBI NON TZ: Judge, this is inproper
for her to nmake statenents.

M5. DICOLA: | would like to be heard,
your Honor.

THE COURT: Ckay. Your objection is
noted for the record. Continue.

Q So the truth is sir you don't know foot age,

A | don't.

Q But when you take a | ook at the di agram you
you were trying to be accurate, correct?

A Yes.

Q You said that you saw Ms. Park through the

side viewmrror?

A Yes.

Q Wher e was she?

A On t he ground.

Q What did she | ook |ike?

A | don't know, sir.

Q When did you recogni ze that you struck a
bei ng?

A | seen the commption and | got out of the

| seen people going over towards her and she was
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on the fl oor.

Q Did you go over to offer assistance to her?
A | didn't.
Q Di d anyone prevent from you offering

assi stance to her know ng that you just went over her
w th your van?
MS. DI COLA: (bj ection.
THE COURT: Overrul ed.
Q Anyone prevent from you going over to prevent
you fromoffering assi stance or confort to her?
A | couldn't offer assistance.
Q Did you even go over to ask if she was okay?
A | didn't.
Q D d anything prevent fromyou doing that?
A | went to call 911.
Q D d anyone prevent from you goi ng over to
her, sir?

A. No, Sir.

Q How far behind your van was she at this
poi nt ?

A | don't know, sir.

Q WAs she two feet?

A | don't know, sir.

Q Was she ten feet?

A | don't know sir.
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Q How far behind -- withdrawn. How far from

the western crosswal k |ine was she?

A | don't know.

Q WAs she two feet?

A | don't know, sir.

Q Was she one feet?

A | don't know.

Q Was she a half a foot away fromthe crosswal k
line?

A | don't know.

Q So you know it's sonething nore than one

foot, right?
A Correct.
Q Do you know if she rolled at all when your
van went over?
A | don't know.
Q WAs she scream ng?
MS. DI COLA: (bj ection.
THE COURT: WAs she scream ng?

Q Was she scream ng?

>

| don't know, sir.
Q Did you care?
MS. DI COLA: (bjection.
THE COURT: Sust ai ned.
A Yes, Sir. | cared.
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Q And knowi ng that you cared did you go over to
her ?

A | was calling for --

Q Did you go over to her?

A | didn't sir.

Q At any point in tinme before the anbul ance got
there --

A | didn't.

MR RUBI NON TZ: Judge, could we break
now pl ease.

THE COURT: Sure. | wll see you back
here at 2:10.

MR RUBI NOW TZ: Thank you, Judge.

COURT OFFICER Al rise. Jury exiting.

THE COURT: M basic directive is you
coul d have lunch with whonever you want. Just
don't tal k about your testinony okay.

THE W TNESS: Ckay.

THE COURT: Ckay.

(Wher eupon, a luncheon recess is taken)

AFTERNOON SESSI ON

(Conti nued on the next page)
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(Wher eupon a luncheon recess was taken.)
THE COURT: You are rem nded, sir, you are
still under oath.
COURT CFFICER: Al rise. Jury entering.
(Wher eupon the jury panel entered the
courtroom)
THE COURT: Pl ease be seated.
MR RUBINOW TZ: May |, judge?
THE COURT: Yes.
MR. RUBI NON TZ: Thank you.
Q M. Broons, before we broke for lunch | was
aski ng you about how far your van had stopped fromthe
western nost crosswalk line. 1Isn't it correct to say that

it was approximately one van | ength?

A From t he crosswal k?

Q Yes.

A | can't say a hundred percent.

Q I n your deposition, sir, directing your

attention to page 139 and 140, starting on 139, line 25.

I want to read the sequence of questions that you were
asked by your attorney, M. Ocutt at the tine of the
deposition, back on July 29th, 2014. You would agree with
nme at that tinme it was closer to the accident than today,
true?

A. Yes.
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Q You woul d agree with ne that your nmenory was
better than concerning the accident than it is today,
true?
A Yes.
Q In fact, your nenory is not getting better as
time goes by, fair enough?
A. Yes.
Q Here are the questions | want to read and
want to ask you whether you agree with them
"QUESTI ON: However, when the acci dent
happened, and you stopped your van, and you got out,
you coul d see generally the anmbunt of space that was
bet ween t he back of your van and the western
crosswal k, is that correct?
"ANSWER: As far as footage, | don't know.
"QUESTION:" by M. Ovcutt. "Not the exact
anmount you could see, that there was space between
t he back of your van and the western crosswal k?
"ANSVWER: Yes. Like a van |ength.
"QUESTI ON:  When you were -- you and | were
di scussing it, you told nme", this is M. Ocutt
aski ng the question, "when you and | were discussing
It, you told ne it was approximately the | ength of
your van, the anpbunt of space between your van and

t he crosswal k?
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"ANSVER: Yes."

Were those answers truthful when you gave

t henf?
A Yes.
Q Now, isn't it true then that we can agree

that your van cane to a stop approximately a van | ength
fromthe western nost crosswalk |ine?

A Yes.

Q And we can al so agree then that Ms. Park was
behi nd your van, correct?

A. Yes.

Q You don't know if she was, for exanple, a
foot or two fromthe crosswalk line, correct?

A Fromthe line, | don't know where she was,
no.

Q Ckay. And you don't know where she was from
t he back of your van, right?

A. No.

Q But you do know she had to be sonepl ace in

the area where |I'mpointing right now, the crosswal k |ine,

ri ght?
A She was behind ny van. | don't know.
Q You don't know where she was, right?
A Ri ght.
Q Because you didn't see and you can't say,

LAS
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fair enough?
A | seen her by ny van. | don't know the

di st ance, no.

Q And you made no notes of that of any kind,
ri ght?

A. No.

Q That's correct?

A Yes, no notes.

Q Ckay. | would like to show you these two.

One is a little bit bigger than the other.

MR RUBINOWTZ: [I'll mark themin sequence
wth an A on one of them okay?

MS. DI COLA: No objection.

(Wher eupon the bl own up phot ograph was nar ked
received in evidence as Plaintiff's Exhibit No. 13 as
of this date.)

(Wher eupon t he phot ograph was mar ked recei ved
I n evidence as Plaintiff's Exhibit No. 13-A as of
this date.)

Q Wth respect to this photograph, which we
have been using, which has the Wst 31st Street on it,
where I've witten western nost crosswalk line. Wth
respect to this, we know, based on the testinony you gave
at the tine of the deposition, your van cane to a stop

approxi mately one van |length away fromthe western nost
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crosswal k line, true?
A Yes.
Q Ckay. We know that at some point you felt a

t hunp, right?

A Yes.

Q You didn't hear the thunp though, right?

A | felt the thunp yes.

Q ' msaying, you didn't hear it in fairness,
true?

A Yes.

Q Ckay. So when you felt the thunmp, it was

then that you applied your brake, right?

A Once | felt the thunmp, | took ny foot off,
yes.

Q You t ook your foot fromthe accelerator to
t he brake, right?

A. Yes.

Q And whatever tine that took for you to take
your foot fromthe accelerator to the brake, your van was
continuing in a westbound direction, right?

A It was goi ng west, yes, it was.

Q You don't know exactly where it was that you
t ook your foot off the gas pedal, true?

A No, | don't.

Q And you don't know exactly where it was that

LAS
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you put your foot on the brake, correct?

A No.

Q So, when | say you don't know where it was,
you don't know where in the street it was, but it had to
be as you were naking a left-hand turn, correct?

A | had to --

MS. DI COLA: (bjection.
THE COURT: Overrul ed.

Q It had to be as you were naking a | eft-hand
turn right?

A | conpleted ny turn.

Q I n other words, you conpleted your turn

bef ore you stepped on the brake?

A Yes.

Q You' re sure of that?

A Yes.

Q Ckay. But do you know exactly where it was,

where specifically it was when you felt the thunp, that is

where your van was?

A No. No.
Q | want to show you what we have narked as
Exhibit 13-A. 1'mgoing to put this here. It's a smaller

version of the sane |arger version of the sane photo I'm
going to put up on the board for the jurors. This way

everybody can see exactly what it is, okay.
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Can we agree that where |'m pointing right
now, this is the direction that you were traveling in
nort hbound (i ndicating), correct?

A Yes.

Q Ckay. And you were going to be making a turn
this way onto, as you were com ng westbound, onto 31st
Street, right?

A Yes.

Q Where |'m pointing right now, do you see

this, this area right here (pointing)?

A. Yes.
Q Do you know what that is?
A That's a phone boot h.
Q Do you know if it's a phone booth or a bus
st op?
A It | ooks |ike a phone booth fromthe picture.
Q Whatever it is, whether it's a phone booth or

bus stop, can we agree it would bl ock your view of the
I ntersection?
M5. DI COLA: (njection.
THE COURT: Overrul ed.
Q Can we agree it would bl ock your view of the
Intersection as you' re proceeding towards it?
A From the picture?

Q Yes.

LAS
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A. Yes.
Q And, indeed, sir, on the very day of the

accident, there were rush hour travel pedestrians there,

correct?
A In the crosswal k, yes.
Q You don't know which way they were goi ng?

Whet her they were going north or south, correct?

A Correct.

Q Wth respect to the cars though, you were
headi ng strai ght up Sixth Avenue, going to nmake your
left-hand turn, right?

A. Yes.

Q And when you were driving on Sixth Avenue,
when for the first tinme did you |l ook at the traffic |ight?

A | can't renenber.

Q Did you look at all at the walk, don't walk

signs for pedestrians?

A | don't recall. | had the green light. |
don't recall |ooking at the wal k, don't wal k.

Q ' mjust asking about the wal k, don't walk.

A No, | don't recall

Q You say you had the green light, correct?

A Correct.

Q And you woul d recogni ze, if you had the green

light to continue northbound, pedestrians would have the

LAS




© o0 ~N oo o b~ w N

N N N N N NN P R R R R R R R R R
o o A W N PP O © 0o N oo oA wWwN B+ O

206

D rect-Broons- Rubi now t z
right to cross north and south at the sanme tine, right?
A Correct.
Q But if the light's turning fromgreen to
yell ow, you would have to consider that a caution

woul dn't you?

A Correct.
Q And that's where you woul d be stopping,
ri ght?
A Correct.
Q Now, when was the last time you | ooked at the

i ght before you nade the left?

A | don't recall, 'cause | nmade a turn

Q Whien was the |ast tinme you | ooked before you
made the turn?

A Looked at what ?

Q Before you made the turn, when was the | ast
time you | ooked at the traffic light?

A | couldn't see the light. | was focused on
the people in the crosswal k.

Q When was the last tine you | ooked at the
traffic light before you nmade the turn?

A | didn't. | was |ooking at the crosswal k.

Q So, we could agree, you didn't ook at the
traffic light at all as you were naking the turn, correct?

A No, | didn't.
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Q And we coul d agree that you don't know when
you had | ast | ooked at the light before even starting to

make the turn, correct?

A No.

Q Correct?

A. No.

Q You do know it?

A | see it.

Q When was the last tine you | ooked at the

traffic light before making a turn?

A | went to make the turn. | seen the |ight
and then | went to make a turn.

Q When? When in terns of time?

A Before. Before | started to nmake the turn |
| ooked at the light.

Q Fi ve seconds before?

A Before | started nmaking the turn.

Q Ten seconds before?

A No. | saw the light green, | made ny turn.

Q Do you know for sure?

A The tinme, no, sir.

Q You say you actually stopped your car, your
van at sone point before nmaking the turn?

A Yes, sir.

Q Did you actually count how long it took you

LAS
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Q
A

Q
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Took nme to stop, no, sir.

How | ong did you stop for?

" mnot sure of the exact tinme.

More than 20 seconds?

No.

Sure of that?

Wasn't nore than 20 seconds.

Do you know if it was nore than ten seconds?
More than ten seconds.

For than 15 seconds?

" m not sure how nuch.

Where were you | ooking during that time?
At the crosswal k.

How many people were in the crosswal k?
' mnot sure.

Where were they going, northbound,

Wal ki ng back and forth.
How many people did you see?
Not sure, sir.

At the point in time when you crossed over

the crosswalk, isn't it true you were | ooking at your side

view mrror?

A

No, sir.
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Q Did you |l ook at your side viewmrrors at all

as you were making a turn?

A When | conpleted ny turn.

Q When you conpleted the turn?

A Yes.

Q In other words, it wasn't until you conpl eted

the turn that you |looked in the mrrors?

A Yes.

Q And you're sure of that, right?

A Yes.

Q As you made the turn, which mrror were you

| ooki ng at?

A. When | finished the turn?
Q Yeah, which mrror were you | ooking at?
A In -- inny front mrror, when | was driving,

| nade the turn.
Q When you say the front mrror, there is no
front mrror. It's either ride side or |eft side. W

have al ready established that, right?

A Yes.

Q So, there was no rearview mrror, right?

A The front w ndshi el d.

Q So, I'm asking which mrror you were | ooking
at .

A When | made the turn?
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Q Ri ght or left side?
A | can't renenber a hundred percent.
Q Isn"t it true, sir, that the truth is you

don't know exactly where you were | ooki ng when you crossed
over the crosswal k, true?

A | can't say a hundred percent, no, which
mrror | was | ooking out of.

Q You can't say exactly where your head was
faci ng when you crossed over the crosswal k, true?

A Correct.

Q Thank you. |In fact, you can't say exactly
where your head was facing when you felt that thunp, true?

A Correct.

Q And you can't say exactly where your head was
facing two seconds before you felt that thunp, true?

A Correct.

Q One of the things we know, sir, is that there
were a nunber of reports that you had prepared yourself
wth no help from anybody el se, right?

A Correct.

Q | want to ask you to tell this jury why in
this report (indicating), the one that has a 10-A on it,
the one dated the day of the accident, tell the jury
slowy and carefully why you did not wite, | never saw

t he pedestrian, nor where she cane fronf
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A | don't know why | didn't wite it.
Q What's your explanation for not witing it

down there if you were trying to be honest |ike you say?

A | have no expl anati on.

Q You have no expl anati on?

A. No.

Q Did you know that you had | eft sonething out

that was very inportant?

A At the tinme | didn't.

Q So, there were many ot her reports. W have
at | east two other docunents referring to this accident
you filled out, right?

A. Yes.

Q So, if | go to the, for exanple, the one that
you filed with Al bany, that you started to wite on the
very day of the accident and finished up two days after

t he accident, how did the accident happen, it's bl ank,

correct?
A. Correct.
Q | want you to tell the Court and jury slowy

and carefully why you didn't wite anything at all about
not seeing the pedestrian, Ms. Park, or where she cane
from

A | don't know. | didn't wite it.

Q Now you had sone nore tine. You told us you
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didn't think of it at the tinme. Now you had at | east
anot her three days to think about it. Wy didn't you
wite anything then about the truth of what happened if
you were trying to be as honest as you say you were?

A | don't know why | didn't wite it.

Q We know that certainly nonths had gone by by
the time you wite the one on May 17th, 2013. Wen | say
“"the one", I'mreferring to the report, the MW-104 fil ed
with Al bany. Here it has the sane thing. How did the
acci dent happen. So, certainly you' ve now had three
nmonths to think about the fact that you didn't wite one
single word about the truthful answer that you never saw
t he pedestrian, nor where she cane from

So ny question to you is, tell the Court and

jury slowy and carefully why you didn't wite one word

about that.
A On that fornf
Q On that form
A | don't know why | didn't wite it.
Q Tell us, sir, and | want a conplete

expl anation, why on every single formthat you filled out
didn't you wite one single word that you never saw

Ms. Park, nor where she cane fromif you were trying to be
honest ?

A | don't know why | didn't wite it.
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Q Isn't the truth, sir, that the reason you
didn't do this is because if you wote that, it wouldn't
be sonmething that would be in accord with the conplete
def ense you were creating in these docunents?

MS. DI COLA: (bjection.
THE COURT: Sust ai ned.

Q Well, sir, isn't it true that the docunents
that you had witten, putting the very first one, were
witten to throw bl ane on the pedestrian, correct?

A No, sir.

Q I n ot her words, sonebody whose com ng from
between two vans, comng fromthe south side of the street
bet ween two vans, wouldn't be at fault if they cane from
there and didn't let you see that?

M5. DI COLA: (njection.
THE COURT: Overrul ed.

A | don't know what you nean, falling or not,

Q So, you weren't trying to create anything
where you woul d | eave an inpression that Ms. Park was
conpletely at fault, because now she's com ng from bet ween
two vans and trips and you didn't have a chance to see
her, right?

A | was trying to figure out why | didn't see

her .
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Q That's your explanation for why you were
doing this, right? R ght?

A That's what | wote sir, yes.

Q | see. So, you were witing this as an
expl anati on for what happened w thout referencing the
truthful things that you knew for certain, that you never
saw her, nor where she cane from right?

A Yes.

Q And, in fact, what you're saying is, there
were two vans parked sonewhere over here on this side

(indicating), right?

A. Yes.
Q Where were the vans?
A Where you just pointed. Somewhere on the

side, the |left-hand side of the street.

Q Wth the Court's perm ssion would you cone up
her e.

A | don't renenber exactly where.

Q Cone up here, sir.

A Ckay.

Q Ckay. Show us where the vans were. Point.

A There were two vans parked. | don't know

exactly where, but two vans here (indicating).
Q Wiere was the first one in relation to the

crosswal k?
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Ri ght here (pointing).
Where? Right here (pointing)?
Sonmewher e around here.
Where was the second?
In front.
Show us.
Sonmewher e around there (pointing).
What did the vans | ook |ike?
Construction vans.
How big were they?
Not sure.
Bi gger than your van?
Yes.
How nmuch bi gger than your van?
Not sure.
How wi de were they?
Not sure.
Did they really exist?
They di d.
M5. DI COLA: (njection.
THE COURT: Overrul ed.

Did they really exist? Wre they really here

They wer e.

No doubt about that?
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A. No.

You woul dn't just be creating those, would

you?
M5. DI COLA: (njection.
THE COURT: Overrul ed.
A. No.
Q Can you tell us why you didn't put that down,

where the vans were | ocated on the MV-104 that you drew?
A No.
Q Ckay. You can have your seat, sir. There

were no vans on the north side of the street, correct?

A | don't renenber themon that side of the
street.
Q So, what you're saying is, you believe the

pedestrian cane. She woul d have wal ked down here
(pointing). Wl ked up westerly. And then decided to cut
across the street this way (pointing), com ng northbound

in between two vans, right?

A. Yes.
Q And wal king into the street and tri pping,
ri ght?
A Yes.
Q Do you have any idea where Ms. Park was going

at the tine?

A. | don't.
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Do you know i f she was going to school ?
MS. DICOLA: Objection. He doesn't know.
Do you know i f she was going to school ?
THE COURT: Sust ai ned.
Did you ever find out where she was goi ng?
| heard you say she was going to school

At the tine you filled out this report,

10-A, you didn't know where she was goi ng, did

| didn't know, no.

Did you know what side of her body was

| didn't.

Before you left the scene, did you find out

what side of her body was injured?

A
Q

bunper t hat

your van,

A

o > O > O

| didn't.

Wth respect to the van itself, this gray

| " mpointing to right here, in the front of

how big is this gray bunper, top to botton?

| don't know, sir.

Do you know if it's a foot?

| don't know.

Do you know if it's two feet?
| don't know, sir.

Do you know if it's three feet?
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You want ne to guess?

| want you to give us your best estinate,

From where to where?

Bottom of the bunper to the top of the

A foot, maybe a foot and a hal f.

(Continue on the next page.)
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Q You' ve wal ked by this van nany tinmes as far
as the front of the van, true?

A Yes.

Q When you wal ked by the front of the van, have
you ever taken a | ook at where your knee is in relation
to the bunper?

A No.

Q Not once, right?

A No.

Q When did you |l ast | ook at your speedoneter
bef ore nmaki ng the turn?

A Can't say.

Q You don't know?

A No.

Q Earlier when you were giving us speeds, you
can agree you hadn't | ooked at the speedoneter, right?

A Say t hat again.

Q Wien you asked you about 5 mles an hour 10
mles an hour, right?

Ri ght .

You weren't | ooking at the speedoneter?
No.

D d your vehicle have a speedoneter?

Yes.

o >» O >» O P

It was a dial or was it an actually digital
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print out. |In other words, digital, nunbers?

A No, it was just a dial.

Q Had you | ooked at it at all, the speedoneter
that is from30th Street to 31st Street?

A No.

Q Earlier when | was asking you about the
report on 10A, you said you made a mi stake in not
writing down that you never saw Ms. Park nor where she
cane from Do you recall that?

A Yes.

Q Tell the jury slowy and carefully why you
made a m st ake?

A | should have put it in. | didn't put it in.

Q And shoul d you have put it in all the other

reports?
A Yes.
Q But you made the deliberate decision not to

I nclude it, correct?
A No.
Q You didn't make a decision not to include it?
A Can | explain nyself.
Q Go ahead.
A Yes. | was trying to piece together what |
felt happened the accident and that's why |I put this

down.
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Q So you tried to piece together what happened
with the accident and trying to piece together what
happened with the accident what you're doing is you're
del i berately not putting down sonething you know to be
absolutely true, correct?

A No.

Q You know it to be true that you never saw her
nor where she cane from right?

A Yes.

Q You're trying to piece together in your mnd
what happened, right?

A Yes.

Q The only thing witten in that report is with
respect to the third, fourth, and fifth lines, things

you never saw, correct?

A Yes.

Q Wien you | ook back at this sir, were you
bei ng as honest as you could be in filling out this
report?

A At the time | thought I was, but no.
Q | ' m aski ng you now when you | ook back at this
wer e you bei ng honest?
Take your tine?
A What' s the question?

Q Looki ng back at this sir, you | ooked at this
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report many tines, right?
A Yes.
Q Before com ng here you | ooked at this report;
didn't you?
A Yes.
Q You reviewed testinony tines nany, many
times; aml right?
A Yes.
Q You reviewed it before the deposition, right?
A Can't say if | did. Can't renmenber if | did.
Q Regardl ess sir, one of the things you know
you are not being as honest as you could have been,
true?
A | could have put other words in, yes.
Q My question is you're not being as honest as
you coul d have been, true?
MS. DI COLA: (bjection.
THE COURT: Overrul ed.
Q You are not being as honest as you coul d have
been, true?
A | could have put that in, yes.
Q True?
A Yes.
Q Did anyone at the Departnent of

Transportation say here is what | want you to do when
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you fill out a report like this, sonebody has been
i njured, don't wite down what you know to be true,

wite down facts that have no specific reference point

for you?
A No.
Q In fact, what they told you to do was to

wite down what you know to be true, correct?

A Not in those words. It's only fill out the
papers. Read the direction and fill out the paperwork.

Q s it your understandi ng when they said read
the directions and fill out the papers they want you to

make thi ngs up?

A No.

Q And that's what you did, true?

A Yes.

Q Why did you nmake things up? Explain it to
the jury.

A Well, after the accident it didn't nmake sense
tonme. | knew |l cleared the crosswalk, so I was trying
to figure out where she cane fromand why | didn't see
her and that's why | put it down.

Q Cont i nue.

A That's it.

Q Not hi ng el se. That's the whol e expl anati on?

A

Yes.

223




© o0 ~N oo o b~ w N

N N N N N NN P R R R R R R R R R
o o A W N PP O © 0o N oo oA wWwN B+ O

Broons-Plaintiff-Direct

Q So one of the things that you knew three
nont hs after the accident is you had to fill out a
report now concerning the accident. They wanted nore
detail, right?

A Yes.

Q And knowi ng that they wanted nore detail did
anyone ever tell you put down facts that you know
didn't happen in the report?

A No, that's not what was expl ained to ne.

Q When did you realize that Ms. Park needed an
anmbul ance?

A When | called 911.

Q So it was so obvious to you as soon as the
acci dent took place that you knew you'd have to cal
t hat anmbul ance, right?

A Yes.

Q Wien you were driving back to wite this
report, did you think about what you were going to put
down in your report?

A No.

Q It wasn't until you got back to the shop that
you deci ded to put down these bits of infornmation?

A | was trying to piece it back when | got back
to the shop.

Q Did you tell M. Allen you know what | want
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to do, | want to try to piece it back? D d you tel
hi m t hat ?

A Not in those words, no.

Q Did you tell him by the way, | want you to
know what I'"'mwiting right now, | never saw it?

A No, | didn't.

Q That's what you did, didn't you?

A | didn't tell himthat.

Q That's what you did, didn't you? You
actually wite down sonething you never saw, right?

A Yes.

Q How many tinmes did you speak to M. Allen
followng the tine that you wote this?

A | ' m not sure.

Q Wll, did you speak with himfor nore than
five mnutes when you got back to the shop?

A Yes.

Q And didn't he say to you R chie, what

happened?
A Yes.
Q And didn't you tell himl never saw her?
A | told himl wasn't sure.

Q Now, we know that you told M. Allen | don't
know where she cane from | didn't see her, right?

A. Yes.
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Q And so he knew this, right?

A Yes.

Q Because you told himloud and clear | never
saw her. | don't know where she cane from right?

A Yes.

Q This report has his nane on it, right?

A Yes.

Q He signed off on it, right?

A Yes.

Q Did he sign off onit in front of you?

A | don't think so. | can't say.

Q But you know one thing that you've done is

you told himthat you never saw Ms. Park nor where she

cane from before you gave himthe report, right?

A Yes.
Q So he knew | oud and clear | know you never
saw this. | know you had no idea where Ms. Park cane

from right?

A Yes.

Q Did he say to you M. Broons, Richie, you
can't do this; you can't nmake up facts; you have to put
down what you know? Did he say anything |like that?

MS. DI COLA: (bjection.
THE COURT: Sust ai ned.

Q Did he say anything to you about don't put
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down things that you don't know?
A No, he didn't.
Q Did he say to you only put down the truth?
A He didn't say nothing, no.
Q So we know with certainty that's Dave Allen's

signature, right?

A Yes.
Q Your supervisor, right?
A Yes.

Q This report gets submitted to the Departnent
of Transportation, right?
A Yes.
No correction is ever nade to it, right?

No.

Q
A
Q Why not ?
A Most papers are submtted. That was it.
Q But you knew there was a m stake in there,
ri ght?
MS. DI COLA: (bjection.
THE COURT: Sust ai ned.
Q Wy didn't you anend it?
A | thought | tried to piece together what
woul d make sense to nme, that's why.

Q Wiy didn't you anend that report?

A. | don't know.
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Q There is no question you were driving the van
with the perm ssion and consent of the city, true?

A Yes.

Q Correct?

A Yes.

Q And this photograph it's true that you can't
pi npoi nt where it was that you actually heard the
t hunp, correct?

A Correct.

Q And when | say this photograph, it's the one
that's | abel ed Defendant's Exhibit A It's in evidence
and it's the one | have witten West 31st Street on,
correct?

A Correct.

Q Isn't it true that you glanced in your
mrrors when you passed the crosswal k, sir?

A Yes.

Q Wien did you start to turn and | ook in the

A Once | conpleted ny turn.

Q Are you sure of that or are you guessi ng?

A Once | conpleted ny turn.

Q I n other words, you know for a fact that's
exactly what happened? You' re not guessi ng about that

at all?
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A | looked in my mrrors when | conpleted the
turn, yes.
Q As we know as you are nmaking a turn a left

turn, would you be | ooking straight ahead, to your
|l eft, to your right, or sonmewhere el se as you were
maki ng the turn?

A As | was making the turn | was | ooking
strai ght ahead.

Q | f you were | ooking straight ahead and you

were at an angle you woul d be | ooking this way,

correct?
A No.
Q You're | ooking strai ght ahead. Your van is

facing that way. Wuldn't you be | ooking straight
ahead?

A As |'m making the turn.

Q As you're nmaking the turn do you know exactly
where you were | ooki ng?

A No, | don't.

Q Thank you. You can't say where the rear
| ights of your van were when you cane to a stop, true?

A Say it again.

Q You can't say where the rear |ights of your
van were when you cane to a stop, true?

A. True.
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Q After getting out of the van you didn't | ook
to see where the back of the van was, right?
A | didn't.
Q You didn't go behind and | ook, right?
A To see where | was where the van was, no.
Q You didn't go behind for assistance. W've
al ready covered that, right?
A No, | didn't.
Q In fact, you can't say where Ms. Park was
| ocated after the accident, true?
MS. DICOLA: (bjection. Just in
relation to what?
THE COURT: Sust ai ned.
Q You can't say where she was |located in
relation to your van after the accident?
A She's behind ny van.

Q You can't say where she was specifically; can

A No.
Q And you don't know where she was at the point
of inpact because you never saw her, correct?
A Correct.
MS. DI COLA: Asked and answer ed.
THE COURT: Sust ai ned.

Q You never honked your horn before inpact,
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correct?
A No.
Q That's correct, isn't it?
A That's correct.
Q You didn't fill out any reports other than

t he ones we spoken about today, these three reports
correct? These three docunents, correct?

A Correct.

Q Whi ch way was Ms. Park's head faci ng when you
saw her after the accident?

A Can't say. Can't say. Not sure.

Q Wai ch way were her feet pointing?

A Not sure.

Q Wher e was her body, describe it?

A She was | ayi ng on the ground.

Q Whi ch side was up? Wich side was down?

A | don't recall.

Q Isn'"t it true that she was east of your van

closer to 6th Avenue.

A Behi nd ny van. Yes, she was behind the van,
yes.

Q Cl oser to 6th Avenue?

A Cl oser to 6th Avenue then what?

Q Isn'"t it true that after you got out of the

van she was east of your van closer to 6th Avenue?
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>

Cl oser than the van?

Cl oser to 6th Avenue than she was to your
van?

Yes, yes.

How nmuch feet east was she?

| don't know.

o > O »

Isn'"t it true sir that the accident that took
pl ace occurred at the intersection of 6th Avenue and

31st Street?

A No.

Q You're sure of that?

A Yes.

Q In this very report that you filled out on

the day of the accident, you had an opportunity to
wite the | ocation of the accident; didn't you?

A | did.

Q And what you wote was accident's | ocation
6t h Avenue at 31st Street. That's your handwiting,
correct?

A Yes.

Q And you wote that this accident took place
at 6th Avenue and 31st Street, correct?

A Yes.

Q And now you're changing it; aren't you?

MS. DI COLA: (bjection.
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A No.
THE COURT: Overrul ed.
Q Now you' re changing it now?
A No.
Q You're not trying to change it?
A No, Sir.

Q Wien you wote 6th Avenue and 31st Street
were you trying to be honest when you wote this report
at this part of the report?

A | put accident 31st Street on the report.

Q 6t h Avenue and 31st Street is it right here

on the intersection?

A It's four intersections, sir.

Q Excuse ne.

A There is four intersections.

Q You had an opportunity to wite down anything

you wanted. Nobody was stopping you, correct?

A Yes.

Q Nobody was telling you what to wite and what
not to wite, correct?

A Correct.

Q These are choi ces you made on your own,
correct?

A Correct.

Q Consci ous deci sions by you, true?
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A Yes.

Q When you wote 6th Avenue and 31st Street
were you trying to be honest at that tine?

A Al ways.

Q Are you trying to change the | ocation of the
acci dent now?

A No, |'m not.

M5. DI COLA: (bjection.
THE COURT: Overrul ed.

Q Are you trying to change the | ocation of the
acci dent now, sir?

A No, |I'm not.

Q Did you neet with anyone else fromthe
Departnent of Transportation to di scuss how t he
acci dent occurred?

A No.

Q Did anyone ever call you in and say is there
anything el se you want to tell us about this?

A No.

Q Did you ever tell anyone at the Departnment of
Transportation at the Maspeth shop other than M. Allen
| never saw where she cane fromand | never saw her?

A Not that | could renmenber, no.

Q Did M. Allen ever say to you M. Broons you

ought to put that down in the report?
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MS. DI COLA: (bj ection.
THE COURT: Sust ai ned.
Q Did he ever tell you to make corrections?

M5. DI COLA: (Objection. W covered all

of this.
Q | ' m aski ng about ever, not tal king about the
day of the accident or three nonths later, |I'mtalking

about ever?
A Not that | could renenmber, no.
Q When was the last tinme you spoke with him

about the accident?

A Sonetinme around this tine.

Q Sonetinme around the day of the accident,
right?

A Sonetinme around this tine, yes.

Q Around February 15th, 2013, right?

A Yes.

Q Never spoke with himafter that, right?

A About the accident, no.

Q Not a word, right?

A No.

Q Ever | earn how much your van wei ghed?

MS. DI COLA: (bjection.

Q Did you ever learn? |I'masking if you ever

| ear ned?
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A No, Sir.

THE COURT: (Objection is overrul ed.

Q If I may just have one nonent, your Honor

MR RUBI NON TZ: Thank you your Honor.
No further questions.

THE COURT: Ms. Dicola, do you need a
short break?

M5. DI COLA: Just a few m nutes, your
Honor .

THE COURT: That will give you a short
opportunity to use the bathroom 1'Il see you
back in a few m nutes.

COURT OFFICER Al rise. Jury exiting.

(Whereupon a brief recess is taken)

(Conti nued on the next page)
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THE COURT: Are you ready?
M5. DI COLA: Ready, your Honor.
CROSS EXAM NATI ON
BY Ms. DI COLA:

Q Good afternoon, M. Broons.

A Good afternoon.

Q How are you doi ng?

A Al right.

Q | would like to start by you introducing

yourself to the jury. Please tell thema little bit about
who you are, where you're fromand what you do.

A My nane is Richard Broons. |'mfrom
Br ookl yn, New York. And | work for the Departnent of

Transportation.

Q Friends call you Richard or they call you
Ri chi e?

A Ri chi e.

Q Just in case you forget, what's captured on

your right hand?
A Ri ch.
Q Ckay. In addition to -- For how | ong have

you been working for the Departnment of Transportation?

A. 2007.
Q Prior to joining DOI, what kind of work did
you do?
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Security guard.
Where did you go to high school ?
Br ookl yn.
After high school what did you do?
Navy.
Wiy was that, sir?

Good opportunities.

o >» O >» O > O P

Al right. Wen you joined the navy, where
were you sent to?

A Nor f ol k, Vi rgini a.

Q VWhat did you do in Norfol k?

A | was a machi ni st there.

Q What does that nean?

A | worked on engi nes.

Q All right. Wen you noved down to Virginia,
did you obtain a driver's license?

A. Yes.

Q Had you had a New York State driver's |icense
bef ore then?

A No.

Q Ckay. Wiy did you obtain a driver's |icense

in Virginia?

A Needed a license to get around.
Q Little different down there, right?
A. Yes.
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Q Whil e serving in the navy, were you depl oyed
anywher e?

A Yes.

Q For how | ong and where were you depl oyed to?

A lraq, Kuwait, six nonths.

Q Did there cone a tine when you cane back to

the states?

A Yes.

Q And after finishing your -- Wthdrawn. How
| ong was your service in the navy, active service?

A Four years acti ve.

Q After being in active service, how |long were
you part of the reserves or were you done conpletel y?

A Reserves, four years.

Q And during your four years in reserves, where

did you live?

A Br ookl yn.

Q Ckay. And during that tine did you work
anywher e?

A | was going to school.

Q Al right. Wat were you studying?

A Mechani cs.

Q Did you finish your schooling?

A. Yes.

Q Ckay. And did there cone a point in tine
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that you got enpl oyed at JFK?

240

A Yes.

Q The airport that is.

A Yes.

Q And how | ong -- Wiat was your enploynment and

how | ong was it for?
A Security guard, for about a year.
Q Al right. During your opportunity there,

were you required at all to drive a vehicle?

A Yes.

Q How did you get to and fromthe airport?

A Wth the vehicle.

Q Al right. And after working at JFK, is that

when you first started working for the Departnent of
Transportation?

A. Yes.

Q And what was your initial position with the

Departnment of Transportation or DOI, if you don't m nd?

A. Traffic device mai ntai nor.

Q And as you expl ained earlier, that included

repairing and replacing traffic signs?
A Yes.

Q Did that require you to go to all five

bor oughs or only one particul ar borough, sonething el se?

A Al'l five boroughs.
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Q As a traffic device maintainer, were you
assigned a particular vehicle or work with a group,
sonet hi ng el se?
A As a TDM we had different vehicles.
Q And were they vans? Wre they cars?

Ceneral |y sonething el se?

241

A Sonet hi ng el se.

Q And what were they?

A Uility trucks.

Q How woul d you describe a utility truck?

A Li ke a work truck. Like a van.

Q Did you need a particular kind of license in
order to drive that type of vehicle?

A Yes.

Q What is that, sir?

A CDL.

Q What does that stand for?

A Commercial driver's |icense.

Q Did you obtain a commercial driver's |license
when you j oi ned t he DOT?

A Yes.

Q Do you still have that |icense?

A. Yes.

Q When you were pronoted to supervisor, how did

your duties change froma TDM to supervisor?
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A It went frominstaller to supervisor.
Q As a TDM if you don't mind ne using that
expression, a traffic device naintainor, what kind of

reports or paperwork did you prepare on a regul ar basis?

A. As a TDWP

Q Yes, sir.

A It was basically paperwork on the jobs you
did for the day locations. |If you had to install rails,

di fferent signs, renoved to repl ace.

Q And woul d you prepare them exclusively or
woul d menbers of your group that you were working with
prepare themas well, sonething el se?

A Yeah. It's usually two guys on a crew and
one of the two guys does the paperwork for the day.

Q And when you were pronpted to supervisor, did
you al so have to conpl ete paperwork?

A. Yes.

Q And what type of paperwork would you conpl ete
on a regul ar basis?

A Paperwork on the jobs that | did.

Q Prior to the paperwork that you prepared in
this case, the docunent that's in evidence as Plaintiff's
Exhibit 8, your driver's accident report, had you ever
prepared a report such as this prior to February 15, 20137

A No.
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Q Have you ever prepared an MV-104, such as the
one that's marked as Plaintiff's 9-A, excuse ne, 9-C and
9-A? Had you ever prepared records such as these before?
A No.
Q Were you given any type of instruction
regarding how to prepare the reports?
A. No.
Q Have you ever prepared any reports such as
that, any of the three since the date of this accident?
A No.
MR, RUBI NOW TZ: Judge, nmay we approach on
t his?
THE COURT:  Sure.
MR RUBINONTZ: | can take care of it

qui ckly, if you want us to approach over here, on the

si de.
THE COURT: Yes. Let's go in there.
(Wher eupon a side bar conference was hel d.)
THE COURT: Ckay.

Q M. Broons, this is |ooking, and feel free to

step down, at Plaintiff's Exhibit 13 in evidence, as you
were driving north?
THE COURT: Did you ask himto step down?
Q | said feel free to step down if you need to.

I don't knowif it's the angle as such that you can see.
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A | can see.

Q Very well. Thank you. As you were driving
north on Sixth Avenue, what |ane of traffic were you in?

A The nost |eft | ane.

Q And to the left of you, was it a parking
| ane, a bicycle | ane, sonething el se?

A To the left of ne was a bicycle | ane.

Q How many | anes of traffic were there to your
right of noving traffic?

A Besi des ny | ane?

Q Correct.

A Three | anes. Three other | anes.

Q And when you first noticed the traffic light,
what color was it?

A G een.

Q When you | ast noticed the traffic light, what
color was it?

A G een.

Q Can you explain to the | adies and gentl enen
of the jury why, when you saw the traffic |light, you
didn't | ook around you to see specifically where on the
bl ock you were between 30th and 31st Street on Sixth
Avenue when you first saw the green |ight?

A Repeat the questi on.

Q Sure. As you were driving north --
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A Correct.
-- on Sixth Avenue and you first noticed the
green light, why didn't you | ook around and say, this is

exactly (gesturing) where | amwhen | noticed the green

light?
A The green light. | was driving.
Q As you were driving, what, if anything, were

you | ooking at?

A | was | ooking at the road ahead.

Q And what did you observe on the road ahead?
A The pedestrians wal king, traffic flow

Q And when you say "pedestrians wal ki ng", where

wer e they wal ki ng?

A Street, on the sidewal k.

Q Ever ywher e?

A Ever ywhere, yes.

Q Counsel asked you this norning regarding

scanni ng as you were |looking. Do you recall being asked
questi ons about being able to scan where you were | ooki ng?

A | don't recall.

Q Ckay. As you drove, did you | ook straight
ahead? D d you | ook other places? Sonething else?

A I was | ooking strai ght ahead.

Q Ckay. As you were | ooking straight ahead,

what, if anything, were you able to see as you | ooked
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strai ght ahead?
A Traffic flow ng, cars going, people walking.
Q Did there cone a point in tine that you
crossed over the crosswal k of Sixth Avenue?
A Yes.
Q When you crossed over the crosswal k, what did

you do with respect to the novenent of your vehicle?

A | stopped.

Q And where specifically did you stop?

A In front of the crosswal k on 31st Street.
Q ' mshow ng you what is in evidence as

Plaintiff's Exhibit 6. Do you recognize this photograph,
sir?

A (Exam ning). Yes.

Q And the date, it's dated July 29th, 2014. |Is

that the date of your deposition, sir?

A. | don't renenber the date.
Q Ckay.
MR. RUBI NOW TZ: "1l stipulate.

M5. DI COLA: Thank you, counsel.

Q We agreed that was the date you were deposed,
okay. Wth regard to these nmarkings, of which there are
three, an X wwth a circle, an LT and a CW who nade t hose
mar ki ngs, sir?

A. | don't recall.
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Q Ckay. Do you recall if it was you or if it

was a | awer, sonebody el se?

A | can't renenber.

Q Al right. Do you know what LT stands for?
A | don't.

Q Do you know what CW stands for?

A Cr osswal k.

Q Do you know what TW stands for?

A No.

Q Do you recall, sir, being asked to draw on

this photograph during your deposition?

A Can't renenber.

Q Ckay. Can you show the jury where your
vehicle, the front of your vehicle, came to a stop in
relation to the entire square of the intersection. Please
feel free to step down.

A Front of ny vehicle was before the crosswal k.
Sonmewher e over here (pointing).

Q Ckay. Now, can you indicate to the jury at

what angle your van was at when it canme to that stop

A It was slanted on an angle (indicating).
Q Strai ght down is 90 degrees.

A Correct.

Q Hal f way woul d be 45. Can you gauge what

angle it was at between 45 and 90 or 45 and zero,
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somet hi ng el se?

A Bet ween 45 and 90.

Q Ckay. And why was it at that particul ar
angle, sir?

A "Cause | was going to nake a left turn, and
then | got closer to the crosswal k, sone traffic, people
wal king. So, | stopped there.

Q And prior to stopping, did you notice what

the color of the |light was?

A Prior to stopping, yes.

Q What was the col or?

A. It was green.

Q Whil e you were stopped, were you able to see
the light?

A No.

Q Why not ?

A "Cause | was there, and the light was to ny
right.

Q As you were stopped at that angle, what were

you able to see with regard to when you | ooked t hrough
your front w ndshiel d?

A Pedestri ans wal ki ng.

Q Ckay. Could you see, in ternms of the
di stance, let's show Defendant's Exhibit A  Looking at

this photograph, is that -- Wl l, the vantage point of
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that angle, is that simlar or different to the angle in

whi ch your vehicle was stopped at?

A Closer. Simlar.

Q Was it exact?

A. No.

Q Ckay. D d you take any pictures that day?
A. No.

Q Did you have a dash cam on your van?

A No.

Q Did you take your phone out and start taking

pi ctures after this incident?

A. No.

Q Why not ?

A | was on the phone with 911.

Q When you were stopped just before the

crosswal k, for what purpose were you stopped?

A Pedestri ans were wal ki ng.

Q And was there a point in tinme when you
proceeded to go through the crosswal k?

A. Yes.

Q And what caused you to go forward, take your

foot off the brake and go forward?

A Crosswal k was cl ear.
Q How did you know it was clear, sir?
A "Cause | was | ooking at the crosswal k.
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Q How were you | ooking at the crosswal k?
A Seei ng who was wal ki ng back and forth.
Q Wth regard to the southern curb of 31st

Street, were there any vehicl es parked there?

A. Yes.

Q WAs there construction going on behind the
bl ue barriers?

A Yes.

Q Did you have an understandi ng, a general
under st andi ng as to what the purpose of those vehicles
wer e based upon what they | ooked |ike to you?

A Yeah. Yes.

Q What did you think they were about or what
they were for?

A | thought they were related to the
constructi on work.

Q Being from New York, would it be in any way
unusual to see, in your opinion, to see construction
vehicle or vehicles in front of a construction site?

A No.

Q I s that sonething you' ve encountered on a
regul ar basis, if not a daily basis?

A. Yes.

Q Wth regard to the vehicles on the right, the

northern portion, were there al so vehicles parked there?
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A | can't recall.

Q Why can't you recall, sir?

A "Cause | was | ooking on this side.

Q When you say this side?

A I was |l ooking on this side of the street
(poi nting).

Q Wiy on the left side of the street?

A Making ny turn to get to the mddle, | know
there was traffic there, so |l couldn't -- | couldn't cut
it close.

Q When you say cut it close, sir, show ng you
what's in evidence as Plaintiff's Exhibit 7, |I would |ike

you to assune, sir, that these narkings were nade by

Ms. Park under oath at her deposition on July 22nd, 2014.

kay, sir?
A Ckay.
Q I would like you to assune that the X is

where she swore the point of inpact happened, okay, sir?

A Ckay.

Q First of all, in relation fromthe northern
side to the southern side, would you agree or disagree
that the point of inpact is three quarters of the way
across the crosswal k?

A D sagr ee.

Q And if you had to explain where that X is,
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sir, inrelation to the curb, where would you say it is?

A It's like the mddle of the curb.

Q Knowi ng what you knew -- And you can | ook at
Defendant's B. Let ne do it this way. The angle of which
you were driving at or the viewpoint driving north,
driving north up Sixth Avenue, and know ng as you
i ndi cated -- Wt hdrawn.

Were you able to see before nmaking your left

turn whether or not there were cars parked on the

southern -- on the southern portion of 31st Street?
A Bef ore naking the left turn?
Q Correct.
A Before | conpleted or before | started?
Q Before you started.
A No.
Q Before you conpleted it, were you able to?
A. Yes.
Q And why did you nove your van up to

essentially the mddle of the intersection as you
i ndi cat ed before nmaking your left turn? Wthdrawn.

Conpl eting your left turn.

A What's the question?

Q Sure. You indicated you had noved your van
up - -

A Correct.
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Q -- tothe mddle of the intersection before
finishing your left turn?

A Correct.

Q Why did you nove to the mddle of the
I ntersection?

A So | coul d see.

Q Sir, you indicated on direct that this was

your regular van, correct?

A Yes.

Q Were you famliar with how it operated?

A. Yes.

Q What it took to get it to go and what it took

to get it to stop essentially?

A Yes.

Q Ckay. Knowi ng what you know about how t he
van operated, would you agree or disagree that it would be
possi ble for you to nake the left turn and have an i npact
a fewfeet fromthe curb, as was indicated by plaintiff

under oat h?

A No.

Q Why not, sir?

A I would hit those parked vehicl es.

Q And where -- You indicated a few nonments ago

that you don't know specifically where those parked

vehi cl es were, correct?
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A Correct.

Q Do you know whi ch side of the street they
were on?

A | do.

Q Which side of the street were they on?

A (Poi nting).

Q For the record, on the southern side of the
street?

A Yes.

Q Do you know if they were west of the

crosswal k or in the crosswal k?

A. West .

Q Ckay. Do you know if they were generally in
the vicinity of where it says no standi ng?

A Yes.

Q Ckay. Can you explain to the jury why, after
this accident, you didn't get out and mark (gesturing) how
many feet between the back of these vehicles to the
crosswal k it was?

MR, RUBI NON TZ: Judge, do we have to have

the --
M5. DI COLA: He questioned himon why --
MR RUBINOWTZ: |I'mjust objecting to her
nmovenent. That's it. | don't mnd the questions.

MS. DI COLA: Let the record reflect | was
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marking it out with ny feet.
MR RUBINON TZ: No need for that.
THE COURT: The jury is to disregard
counsel's theatrics.
Q You can take your seat back, M. Broom
MR, RUBI NOW TZ: Thank you j udge.
Q Did you pace out how far the rear of the

first car closest to the crosswal k was fromthe crosswal k?

A | didn't.

Q Did you pace out the width of that car?

A No, | didn't.

Q Did you pace out where the back of your van

was fromthe westerly line of the crosswal k?

A No, | didn't.

Q Your van carries tools, correct, sir?

A Yes.

Q Dd it have a tape neasure?

A. Yes.

Q Did you at any point in tinme take a tape
neasure out, lie it down on the street and neasure how far

the rear of your van was fromthe western part of the

crosswal k?

A. No, | didn't.
Q Did you neasure the back of the cl osest
vehicle parked to -- sorry -- the vehicle parked cl osest
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to the westerly crosswal k was fromthe crosswal k?
A No, | didn't.
Q Did you go up to Ms. Park and pace out how
far she was fromthe rear of your van?
A No, | didn't.
Q Did you lay a tape neasure by her | egs that
wer e bl eeding, by her foot that was contorted?
MR RUBINOWN TZ: Objection. Objection to the
conment s now, j udge.
THE COURT: Sust ai ned.
Q Dd you lay a tape neasure next to her body
and pace out, neasure or pace out how far she was fromthe

crosswal k?

A No, | didn't.

Q O how far she was from your van?

A No.

Q Why not ?

A I was on the phone. She was hurt. | was on

t he phone to 911.

Q You were asked nultiple questions on whet her
or not you went up to Ms. Park after this accident. Do
you recall that?

A. Yes.

Q Were you in any position, in your opinion, to

render her nedical aid?
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A. No.

Q What was the only thing you could do for her?

A Call for help.

Q And did you do that, sir?

A. Yes.

Q When you called 911, did you call before or
after you called central ?

A Bef or e.

Q Why did you call 911 before you called your
of fice?

A To get hel p.

Q And did you renmain on the scene? Wre you
still on the scene when an anbul ance was cal |l ed?

A Yes.

Q Excuse ne. Arrived?

A Yes.

Q And di d you have an understandi ng that when

you called 911, police would also |likely show up?

A. Yes.

Q Did you remain on the scene when the police
were there?

A Yes.

Q And did you, in fact, give a statenent to the
police officer that you did not see her and you did not

know where she cane fronf
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A. Yes.
Q Wth regard to the reports that you prepared,
sir, of which there were three, correct?
A Yes.
Q Do you have an understanding as to where
those three reports internally go within the Departnment of

Transportati on?

A Yes.

Q And where do they go, sir?

A It goes to records at Harbor Street.

Q When you say "it goes to records”, for what

pur pose does it go there?

A Keep it on file.

Q And do you have any understanding as to
whet her or not those records are reviewed at any point in
ti me?

A | don't know.

Q In addition to those three records, your
statenent and the two MV-104s you prepared, was there any
ot her paperwork that you understood would al so either be
forwarded with those reports or eventually filed with
t hose reports?

A Supervi sor nmakes a report.

Q Ckay. And with regard to -- That woul d be

David Allen or Dave Allen in this instance?
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A. Yes. Yes.

Q Wth regard to the police accident report and
the statenent you made at the scene, do you have any
under st andi ng whet her or not the Departnent of
Transportati on woul d have received that report?

A. Yes.

Q And what is your understanding as to whet her

or not they would have received it?

A A copy would be with the rest of the
paper wor k.
Q So, when you say "the rest of the paperwork",

i f sonebody was to pull the file on this case, there would

be the report that you prepared, the operator's statenent,

correct?
A Yes.
Q The first MW-104 you filled out, correct?
A. Yes.
Q The second MW-1047
A. Yes.
Q The supervisor's report?
A Yes.
Q And the police accident report?
A. Yes.
Q Al'l five pieces of paper woul d be there?
A. Yes.
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Q And do you know specifically when the police

acci dent report becane part of the file regarding this

acci dent ?
A No.
Q To the extent between the date of this

acci dent and today, are you aware of anyone, other than
putting aside the litigation of this natter, anyone
pul i ng these reports and asking you further questions
internally from DOl about it?

A No.

Q Wth regard to your operator's statenent --
Wthdrawn. At the scene of this accident, could you
descri be the nonents after the accident and what was
happeni ng generally fromthe nonent you stopped your van
up until the nonment you left the scene.

A Sone people passing by Ms. -- M. Parks. |
was on the phone talking to the police patrol. And then
t he ambul ance cane shortly after and started attending to
Ms. Parks. And the police arrived. And they cane. They
wer e asking ne questions.

Q Did the anbul ance | eave before Ms. --
Wthdrawn. Did the anbul ance | eave before the police
arrived or were they contenporaneous or sonething el se?

A No. They were both there at the sane tine.

Q Approxi mately how | ong were you on the scene
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after the acci dent happened?

A Roughly 40 m nutes, 45 m nutes.

Q During that time, what, if anything, were you
doi ng besi des what you've already indicated?

A Like | said, | gave the police ny ID card,
mean, ny driver's license and | was there waiting by the
scene.

Q Did there cone a point in time when the
police officer -- O withdrawn. Wat transpired that sort
of allowed you if you will to | eave the scene?

A After he gave ne back ny -- ny driver's
license and the registration he gave back to ne, he told
me | was free to go.

Q And after he told you you could return or
| eave the scene, where did you go?

A I went back to the shop.

Q During the approxi nately 40 m nutes you were
on the scene while Ms. Park was being attended to, for a
portion of that and the police were also on the scene, did

you take any neasurenents of any aspect of the crosswal k?

A No.

Q. Any aspect of the placenent of your vehicle?
A. No.

Q Any measurenents of where Ms. Park was?

A No.
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Q Any measurenents with -- Any statenents or
names of any w tnesses who may have been there in the

crosswal k at the tine of the accident?

A No.

Q Did you take any phot ographs?

A. No.

Q Did you -- Why not?

A | was shook up. | had an accident.

Q When you say you were "shook up", what do you
nmean?

A | was involved in an accident. A wonman was
hurt.

Q Did you realize she was hurt?

A | did.

Q Wul d you have called 911 if -- Did you call

911 because you knew she was hurt or on the off chance

that she wasn't hurt?

A | know she was hurt, so | called 911.
Q You indicated -- Wthdrawn. After you
st opped east of the crosswal k, okay, how -- at the nonent

that you felt a thunp, what position was your van in? Was

it angled or was it straight?

A St rai ght.
Q And why was it straight, sir?
A "Cause | cleared the crosswal k. Finished ny
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turn.

Q And how do you know as you sit here today
that you had cl eared the crosswal k?

A | was past one of the vans that were parked.

Q Way don't you know specifically how far you
wer e past the crosswal k?

A | don't.

Q Why don't you know specifically what rate of
speed you were going as you made that left turn?

A | just cane out of a stop and | was driving.
I didn't ook at ny gauge.

Q G ven the dashboard of the van, if you
gl anced down at the speedoneter, what aren't you gl anci ng
at ?

A The road.

Q And as you were naking your turn, which took
priority, looking at the road or | ooking at your

speedonet er ?

A Looki ng at the road.
Q And why is that, sir?
A ' Cause people, people wal k. You know, |

don't want to hit nobody.
Q And when you felt the thunp, sir, what
portion of your van did you feel the thunp on?

A. The rear of -- the driver's side.
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Q When you say "driver's side" rear, just to be
perfectly clear --
MR RUBINONTZ: [It's up there.
M5. DI COLA: Thank you. We're m ssing our
van picture. Here it is. Sorry, sir. Thank you.
Q You' re literally referring to in this

phot ograph, the tire on the right of the photograph,

correct?
A Yes.
Q You were asked questions on direct regarding

poi nts of inpact. Do you recall that?

A. Yes.

Q And you never saw where contact was made
bet ween the van and Ms. Park, correct?

A Correct.

Q Knowi ng -- Assune for a nonent that Ms. Park
was crossing in front of your van fromright to left, from
t he passenger side to the driver's side, okay. Assune
that for a nonent. Did you feel any inpact whatsoever to
the front right tire?

A No.

Q At any point in tinme did you see anything
novi ng from an upright position on your passenger side to
the front of your van, across the front fender at any

point in time?
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A. No.
Q At any point in tinme did you feel an inpact
on the front driver's side?
A No.
Q At any point in tine did you see anything
make contact with the front of your bunper and either fall

back to the passenger side or fall forward towards the

curb?

A No.

Q Your operator's statenent indicates that
you -- indicates that Ms. Park cane between parked vans,
correct?

A. Yes.

Q The parked vans you are referring to were the

ones on the south side of the street, correct?

A Correct.

Q And i f sonebody was wal ki ng behi nd your van
fromsouth to north, as you had conpl eted your turn, they
woul d be behi nd the van, correct?

A Correct.

Q And if they were wal king from south to north,
their left side would be at the rear of the van, correct?

A Correct.

(Conti nue on the next page.)
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Q You don't know when the inpact happened, what
if any direction Ms. Park fell, correct?

A No, | don't.

Q You don't know what if any direction her body
turned, correct?

A Correct.

Q What you do know is where you felt the inpact
was on the van, correct?

A Correct.

Q You were asked -- you were here during
openi ng statenents, correct?

A Yes.

Q And by the way, | nade a m stake regarding

your rear view mrror, correct?

A Correct.

Q That was ny m stake, correct?

A Correct.

Q There is no rear viewmrror?

A They have them but --

Q But it's blocked in the back. You can't see
t hen?

A Correct.
Q Wth regard to visibility on the van, why did
you also in addition to | ooking through the front

w ndshield and the side wndows also rely on | ooking at
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your side view mrrors?

A Because | didn't have use of the review
mrror.
Q Wth regard to the way the van noves, would

you agree or disagree that when the van noves and turns
It nmoves in a bl ock?
I n other words, the front tires are directly
parallel with the back tires as it noves, correct?
MR RUBI NON TZ: (Objection.
THE COURT: Sust ai ned.

Q You're famliar wth how the truck noves,
correct?
A Yes.

Q Knowi ng that you had a CDL, would you agree
with me that you've had the opportunity to drive trucks
where there is a cab and a trailer on the back,
correct?

A Correct.

Q Woul d you agree or disagree that driving
t hose type of vehicles when nmaking a turn it noves nore
like a L than in a continuous notion?

MR, RUBI NOW TZ: (Obj ection.
THE COURT: Sust ai ned.
Q How woul d you descri be how this van noves sir

In making a turn?
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A | don't understand the question.
Q Sure. Wien making a turn in this vehicle
that you had driven for at |least a year and a half on a

weekly basis, correct?

A Yes.

Q And every day al nost that you worked,
correct?

A Yes.

Q When making the turns sir were the rear

wheels in line, parallel essentially with the front
wheel s, or at an angle, or sonething el se?

MR RUBI NOW TZ: (bjection.

THE COURT: Sust ai ned.

Q When making a turn sir --

THE COURT: Counsel, you're |eading the
witness and it is cross exam nation, but it is
your client. Therefore, do what, why, when, open
ended questi ons.

Q How does the van turn, sir?

A The questi on.

Q How does this van turn conpared to a truck
that has a cab and a tractor?

A They turn the sane way. The cab you have to
swing it and it turns.

Q What do you nean the cab you have to swing it
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out .
A The cab it's different fromthis one.
Q I n what way?
A Let ne try to explain it. |'mnot sure how

to explain it.

Q Ckay, that's fine. Wen you felt the thunp
you indicated that there was a period of tine, reaction
time -- withdrawn. Tinme between taking your foot off

of the accelerator and placing it on the brake,

correct?
A Yes.
Q s that sonething that you did i nmedi atel y?

I's that sonething you waited a few seconds to do,
sonet hi ng el se?

A | mredi atel y.

Q And when you did it imediately, did you take
t he opportunity to count how long it took you to take
your foot fromthe accelerator and nove it a few inches
fromthe brake?

A No.

Q Why not ?

A Just happened automatically.

Q And with regard to the distance you travelled
when you autonmatically noved your foot fromthe

accelerator to the brake, do you know what di stance you
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travel | ed?

A No.

Q Did you -- were you able during that
automatic switch fromyour foot on the accelerator to
your foot on the brake to neasure the distance that
your wheel s noved?

A No.

Q When you cane to a stop, where did you | ook?

A Behi nd ne.

Q Why did you | ook behind you?

A To see what it was.

Q And why behind you instead of in front of
you?

A | didn't feel the inpact in front of ne.

Q And when you | ooked behind you, did you | ook
t hrough your mrror, through your w ndow, sonething
el se?

A | 1 ooked through ny mrror.

Q And once you saw Ms. Park on the ground, what
did you do first or next | should say?

A | stopped. | got out the van. | | ooked back
and seen her on the floor. At that tinme people cane
over to her and | ran back to ny van to get ny phone
and then called for energency help.

Q And whil e that was goi ng on, you were | ooking
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back going toward her com ng back to your car, did you
gather in any way a sense of where you were on the
bl ock al ong 31st Street, in a general since where you
wer e?

A | was sonewhere in between the parked cars
t he parked vans.

Q And agai n the parked vans?

A On the south side.

Q Ckay. And they are obviously these picture
were not taken the day of this accident, correct?

A Correct.

Q And they are not shown in this photograph
correct?

A Correct.

Q Do you mnd marking sir, generally where the
first the bunper of the first vehicle was on 31st
Street?

A Ckay.

Q Do you m nd doi ng that.

A Sonewher e around there.

Q You could nmake it a little dark. W don't
want it to snudge.

(Wtness conplies)
Q And where did your van stop?

A. Sonewher e around here.
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Q Ckay. The rear of your van. \Were generally
did it stop. Can you draw even an approxi mati on of
where it was?
MR, RUBI NON TZ: Let's answer the

question first.

Q The answer i s yes or no.
A No.
Q How do you know you were behind that van?

MR RUBINONTZ: He didn't say he was
beyond the van. Objection.

Q Wthdrawn. Were you -- was the front of your
van where you were seated in the driver's seat in
relation to the rear of this van that you just nmarked,
where were you seated?

A In front of it.

Q And when you say in front of it, do you have
any better way of explaining it in relation to the
front of the van, the center of the van, the head of
t he van, sonething el se?

A Expl ai n.

Q You say you were in front of it. Do you have
any recollection by placenent or anything with regard
to where in relation to the work van that was to your
| eft you were seated?

A No.
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Q Ckay. Wen did there cone a tinme when you
noved the van fromthe | ocation before proceeding to
wor k?
| could rephrase it. Wen you brought your
van to a stop, did it remain in that position until you

nmoved it ultimately to go to work?

A In the norning tine with the accident is
t here?
Q Yes, with the accident?

A Once | was st opped.

Q After the accident and the van was brought to
a stop --

A Ckay.

Q -- did you nove it at all before ultimately

returning to work?
A | can't recall.
Q Ckay. You could go ahead and sit down, sir.
MR, RUBI NOWN TZ: Last answer is | can't
recal | ?
MS. DI COLA:  Yes.

Q Whil e you were at the location did you have
the opportunity after the accident to examthe roadway
around the accident scene generally?

A | guess | had the opportunity, yes.

Q Did you notice whether or not your van made
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any skid nmarks of any kind or any markings on the
roadway one way or the other?

A | didn't notice any at all.

Q Wth regard to your operator's statenent you
wer e asked questions regardi ng whether or not you were
creating a perfect defense. Do you recall that, sir?

A Yes.

Q Were you?

A No.

Q Wiy were you trying in your words to piece
t oget her what had happened?

A Because | didn't see where she cane from and
| was trying to figure out how the acci dent happened.

Q Why did you think that she cane fromthe area
of the parked vans?

A At the tinme that was the only thing that nade
sense.

Q And why was that the only thing that made
sense?

A | cleared the crosswal k. | was driving up
t he block and felt an inpact.

Q And when you felt the inpact, what portion of
your van did you feel the inpact on?

A My driver's side rear

Q And what significance was that to you, if
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any?
A | couldn't figure it out.
MR RUBI NON TZ: (Objection.
THE COURT: Overrul ed.
Q You coul d answer, sir.
A | couldn't figure it out. | couldn't see
where she cane from | was trying to figure out how I

hit her, what it was.

Q As you approached the intersection going
north on 6th Avenue, okay. As you were essentially
driving north on this lane, did there cone a point in
time prior to reaching -- wwthdrawn. Prior to even
crossing through the crosswal k on 6th Avenue that you
were able to see pedestrians in the crosswal k of 31st
Street?

A Repeat the questi on.

Q Did there cone a point in tinme when you were
driving north on 6th Avenue that you were able to see
pedestrians in the crosswal k of 31st Street?

A No.

Q When was the first tine in relation to the
crosswal k on 6th Avenue that you were able to see
pedestrians crossing the street?

A | went to start again through the crosswal k

of 6th Avenue.
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Q And what was the reason -- at any point in
time did you stop while you were in the crosswal k of
6t h Avenue?

A No.

Q Way not ?

A | had the |ight.

Q And what was the reason you stopped j ust

outside the eastern side of the crosswal k on 31st

Street?
A Pedestri ans were wal ki ng.
Q And as you were driving and nmaking this

nmoti on from going up 6th Avenue to putting your van at
an angl e sonewhere between 45 and 90 degrees as you
i ndi cat ed, where were you | ooking?

A Looking in the crosswal k.

Q Were you | ooking at one particul ar area of
t he crosswal k or | ooking at the whol e thing?

A | was | ooking at the whol e thing.

Q As you were stopped in the crosswal k, were
you able to see curb to curb across the expanse of 31st
Street or were you limted in any way?

A | could see curb to curb.

Q And at any point in tinme -- wthdrawn. At
any point in tinme did you see any pedestri ans crossing

In front of you at the nonment you took your foot off
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t he brake and put it on the accelerator to proceed
t hrough the crosswal k?

A No.

Q Wiy did you take your foot off the brake and
proceed through?

A Because the crosswal k was cl ear.

Q And when you felt the inpact, how do you know
t hat you had al ready cl eared through the crosswal k?

A Because | was by the work truck.

Q And al t hough you don't know -- w thdrawn.
At your deposition in July of 2014, do you recall being
asked a series of questions fromabout 11:30 to about 4
o'clock in the afternoon?

A Yes.

Q At that tinme when you were questioned
regarding all of the reports that you prepared?

A Yes.

Q Have you reviewed that testinony prior to

testifying at this trial?

A Yes.
Q Duri ng your questioning were you asked any
questions --

MR RUBI NOW TZ: (bjection, Judge.
THE COURT: Sust ai ned.

Q Is this trial the first tinme you' ve ever told




© o0 ~N oo o b~ w N

N N N N N NN P R R R R R R R R R
o o A W N PP O © 0o N oo oA wWwN B+ O

Broons-Pl aintiff-Cross

anyone under oath --

THE COURT:  Sust ai ned.

Q Were you asked questions regardi ng your

operator's statenment at your deposition.

MR RUBI NOW TZ: (bjection, Judge.
THE COURT: Sust ai ned.

Q Were you given an opportunity prior to

t oday - -

MR RUBI NON TZ: (Objection.

M5. DICOLA: | didn't finish the
questi on.

THE COURT: Could the jury please step
out pl ease.

COURT OFFICER Al rise. Jury exiting.

(Jurors exit)

THE COURT: You can't use prior
consistent statenments froma deposition. Ckay.
Bring the jury back.

(Jurors enter)

THE COURT: Pl ease be seat ed.

Q M. Brooms, if you don't mnd could you just

mar k t he photograph of a van which tire you felt the

| npact to pl ease?

(Wtness conplies)

Q Thank you sir. And you could return to your
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seat. Thank you M. Broons. At your deposition sir --
THE COURT: Let the record reflect it's
the rear driver's tire.
MR RUBINONTZ: He put a Xon it.

Q At your deposition sir, do you recall being
asked where to mark the area that the parked vans were
I n at your deposition in any photographs? Do you
recall doing that, sir?

A | can't recall.

M5. DI COLA: Thank you M. Brooms. No
further questions.
THE COURT: Redirect.
MR RUBI NOW TZ: Yes.
REDI RECT EXAM NATI ON
BY MR RUBI NOWN TZ:

Q Wth your perm ssion, your Honor, can you
conme down here again.

(Wtness steps down fromthe stand)

Q There are certain markings on here. CW
stands for crosswal k, correct? Refers to plaintiff's
Exhibit 14 tinme of deposition July 29th. LT left turn.

A Yes.

Q Xwth acircle that shows the | ane that you
were in. Does that refresh your recollection as to

what you noted at the tinme of the deposition?
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A Yes.
Q Sir, here this is where you were sayi ng was
one of those construction vans or trucks?
A Correct.
Q At the deposition you were asked about them
al so; weren't you?
A | can't recall.
Q And you wouldn't be trying to nove this
further up the block, would you?
M5. DI COLA: (bjection.
THE COURT: Overrul ed.
Q You woul dn't be trying to nove the position
of those vans further up the block, would you?
M5. DI COLA: (bjection.
THE COURT: Overrul ed.
Q Woul d you?
A No, Sir.
MR, RUBI NOW TZ: Your attorney, M.
Orcutt actually asked you some questi ons about
that at the deposition that you gave under oath
back in July of 2014. Page 142 when you were
asked t hese questions --
THE COURT: Wit a second. Cone back
up.

(Wher eupon, an off the record discussion
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is held at the bench between the court and all

counsel)
Q If | nmay because I'mgoing to be referring to
this.
THE COURT: Read and then bring him
back.

MR RUBINOWTZ: |'m happy to do that,
Judge. Were you asked this question and did you
gi ve this answer.
"QUESTION: Do you recall how far back
t he vans were parked on the southern parking | ane,
the rear van, how far back it went? "
"ANSWER: | am not sure."
Q M. Ocutt asked would it be fair to say that
it was at or about where the grates are in the sidewal k
and your answer is?
"ANSWER: Yes. That's a safe thing to
say. That's what you said at the tine, correct?
A Yes.
Q And here you marked it further back?
A It was two vans.
Q So the first van with your perm ssion can you
pl ease cone back up.
THE COURT: Sure.

Q You woul d say that there was a van right at
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about the grates?

A
Q

Q
A

Q

Yes.
If | put a V here.
M5. DI COLA: (bjection.
THE COURT: Overrul ed.
That woul d be one of the vans?
Correct.

And t he ot her van woul d be back here where

you nmade the mark?

A
Q
you say?
A
Q

Yes, in front of it, yes.

So we have anot her van back here that's what

Yes.

And your driver's side was in between the

two, correct?

A
Q

Yes.

So we know that you were in between the two.

Show us wher e.

A

> O > O

Q

Cl oser to that end.
Closer to the end of this one. Point it out.
Cl oser to here.

Didn't you say it was in between the two?
This van is here.

The back of the van woul d be further back

towards the crosswal k, correct?
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Yes.
Where was the back of the van? Point it out.
| ' m not sure.
Show us where the driver's side would be?
Driver's -- car would be right here.

This is you, right?

> O >» O » O >

This is not to scale so | don't know
Q This is where you're pointing. This is

actually a drawing of the actual intersection.

A Ckay.

Q Show us again. Point now right where you
wer e?

A | was sonmewhere in the mddle of these two
vans, between this van and this van. | was in the
m ddl e.

Q We know you were in the m ddle?

A | don't knowif that's where did you --

MS. DI COLA: Your Honor, the w tness
should do it.
MR RUBINONTZ: |Is that where you were?
A |'"'min the mddle of this van and this van.
| don't know exactly where.
THE COURT: \Wait, because counsel needs
to be able to see what's happeni ng.

Q Poi nt, show us.
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A | don't know where | was exactly. | was
about sonmewhere here.
Q Keep your finger right here. |'mjust going

to put alittle star right here. That's where you

Wer e.
Wiere was the back of your van behind this?
A | don't know.
Q Wul dn't you agree with ne if the driver's

seat it over here, the back of the van is behind it?

A | can't say that.

Q You can't say if the back of the van is
behi nd the driver's seat?

A Behind the driver's seat, ny driver's seat,
yes.

Q What |' m asking you is we know the back of
the van is sonewhere back here, correct?

A Behi nd here, yes.

Q Wiere woul d you say the back is? Point it
out .

A | can't do it.

Q Approxi mation. You were able to do it when

counsel asked you
M5. DICOLA: | didn't ask that
questi oned.

THE COURT: Sustained no conmmentary.
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Q Show us where it was?

>

Her e.

Q Point it out and keep your finger right

t here.
MS. DI COLA: (bj ection.
Q This is the back of the van, right, correct?
A Yes.
Q |"'mgoing to wite back of the van.

THE COURT:  Approxi mati on.

Q Ckay. One of the things if counsel asked you
was -- please resune your seat. One of the things that
counsel asked you was applying the brakes did you slam
on your brakes. Did you apply themcarefully and

slowy? How did you do it?

A | slanmmed ny brakes.

Q You sl amed on your brakes?

A Yes.

Q O course you don't know exactly how nuch

time went by but counsel said you had to react and
apply the brakes, right?

A Yes.

Q We know at sone point in tinme you re applying
t he brakes and the van cones to a stop, right?

A Yes.

Q It didn't cone to an instantaneous stop?
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A | don't know.

Q It glided forward. dided westbound before
comng to a stop, right?

A | woul d head west, yes.

Q Now, one of the things that counsel said was
assune that the plaintiff testified that she was and
she actually showed you with an X if we said assume
t hat she was approxinately three quarters of the way
across and you cut this turn short w thout stopping
over here, you would still be making a turn, woul dn't
you?

MS. DICOLA: (bjection to the form of

t he questi on.

THE COURT: Sust ai ned.

Q Sir, one of the things counsel asked you was
to assune certain facts, renmenber that?

A Yes.

Q She said assune that the plaintiff testified
that this is where she was. |'m saying assune that she
testified in this vicinity nore than three quarters of
t he way across.

M5. DI COLA: (bjection.

Q | want you to assune that she's testifying

that it was nore than three quarters of the way across

In this vicinity.
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MS. DI COLA: (bj ection.
THE COURT: Overruled. This is being
adm tted subject to.
Q In the event you're making the turn --
M5. DICOLA: May | have a nonent to | ook
at the testinony.
MR RUBI NON TZ: Take a | ook at your
50H. Take a | ook at the deposition. | want you
to assune.
M5. DICOLA: | need a nonent.
THE COURT: You gave her a nonent.
MS. DI COLA: May we approach.
THE COURT:  Yes.
(Wher eupon, there is an off the record
di scussion held at the bench)
THE COURT: Wy don't we go inside.
(I'n the back)
THE COURT: By the way, thank you all
for your continued patience wth the side bars.
It's unavoidable. 1'Il tell you we've had fewer
side bars in this trial than the majority of the
trials. Hopefully it will continue that way.
Q Sir, I want you to assune that the area where
the Xis abit infront of it is the area assune that's

the area that the plaintiff said she had al ready
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crossed all the way across.
In the event you made a turn and you're
| ooki ng you' re angled and you're actually | ooking,
assune you didn't stop for just a nonent but you al npst
made a turn, where are you | ooking? Wat angle are you
| ooki ng at?

Are you |l ooking to the right straight ahead? Are
you | ooking at the Starbucks coffee? Wich way are you
| ooki ng?

A Bet ween that van and the sign right there?
Towards this sign and Starbucks coffee.

Q And is this van the gray van on the north
side of the street?

A As |'"'mcutting in, yes. | was cutting in
t here.

Q In the event a pedestrian is over here your
eyes woul d be focused on the van and on the Starbucks
sign, correct, in that area?

A The direction would be in that vicinity, yes.

Q So when you drew on the third MW 104 that you
wote and we take a look at this and there is a P that
you put down -- you see the P. How far would you say
across the intersection that P is?

A The third MW 1047

Q Yes, how far is that P across? Wuld you say
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it's alittle nore than three quarters of the way
across from what you drew?

A Yes.

Q Yes?

A The P, yes.

Q Yes, right.

Now, you're saying that you were actually

st opped here for 10 seconds or nore?

A Yes.

Q Just waiting there, right?

A Yes.

(Conti nued on the next page)




© o0 ~N oo o b~ w N

N N N N N NN P R R R R R R R R R
o o A W N PP O © 0o N oo oA wWwN B+ O

290

Redi r ect - Br oons- Rubi nowi t z
Q So, all pedestrians, any pedestrian com ng by
woul d see you to their left if they are crossing fromthe

north to south, right?

A Yes.

Q Yes, crossing fromthe north to the south?

A. Yes.

Q How wi de were these vans?

A | don't know, sir.

Q The construction vans, the two vans that were
by the netal grates, how wi de were they?

A | don't know, sir.

Q How | ong were they?

A | don't know.

Q Counsel asked you questi ons about the reports

that you filled out, and you said in the Departnent of
Transportation a police report was included. Does that

nmean to you, sir, that you don't have to be honest in the

reports that you fill out?
A Excuse nme?
Q Yeah. Wen you filled out the reports, al

of the reports that you filled out, when you filled out
this report on the very day of the accident (indicating)
and you stated facts -- Wthdrawn -- you stated substance
t hat you never saw, was there a reason you did that

because the police report may have been submtted to the

LAS




© o0 ~N oo o b~ w N

N N N N N NN P R R R R R R R R R
o o A W N PP O © 0o N oo oA wWwN B+ O

291

Redi r ect - Br oons- Rubi now t z
Departnment of Transportation?
A | don't understand the question.
Q In fact, wouldn't you agree with ne,
regardl ess of whet her anybody el se has the police report,
you are duty bound to fill out that report that you wote

on the day of the accident fairly, fully and honestly,

ri ght?
A | thought | did.
Q That's fairly, fully and honest, that's your

testi nony before our jury, correct?
MS. DI COLA: (bjection.
THE COURT: Sust ai ned.
Q When you say you were stopped over here
(pointing), towards the m ddle of the crosswal k, did you

see any vehicles going by you on your right?

A Il --
MS. DICOLA: (bjection. CQutside the scope.
THE COURT: What was the question?

Q When you were stopped over here, were you

| ooki ng at vehicles to your right? Wre you | ooking?

A Yes, | was | ooking. | was |ooking at the
crosswal k. | wasn't |ooking at the side.
Q So, you were |looking. Wre you |looking this

way, towards the Starbucks? Wre you |ooking at the whol e

t hi ng, scanni ng back and forth?

LAS
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A Yes.

Q Looki ng at everything all at once?

A | was | ooking in the crosswal k, scanni ng back
and forth.

Q The truth of the matter is at no point in

time while you were there did you ever once see Ms. Park,

correct?

A Correct.

Q What col or were those vans?

A |'"'mnot sure, sir.

Q Dd it have any witing on thenf

A. Not sure.

Q Did they take up nore than 30 feet of the --
this side of the road, the south side of the road?

A It was two vans. | don't know the | ength.

Q Were they bigger than your van?

A. Yes.

Q Counsel asked you these questions about

nmeasuring things. You understand |I'm asking you
approxi mati ons as to where your vehicle was. So when you
told us your van was stopped about a van | ength, west of

the western nost crosswal k line, that was an estimate that

you gave us as best you could recall, right?
A Ckay.
Q When counsel asked you about the thunp, do

LAS
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you know what part of the van caused injury to Ms. Park?
Do you know what part of the vehicle that you were driving
caused injury to her?
A The only part cane in contact with Ms. Parks

was the rear, driver's side.

Q Do you know if it was the front |eft bunper?
A Didn't cone into contact. No inpact.

Q You didn't see her, did you?

A No, | didn't.

Q Wul d you agree with nme, sir, in the event

the front | eft bunper hit her and knocked her down, then

you woul d go over her?

A | didn't have any contact with the front, so
no.

Q You never saw any contact of any kind, right?

A No.

Q Did anyone tell you, by the way, if the

Departnment of Transportation has other reports fromthe
New York City Police Departnent, you don't have to
conplete the report honestly? D d anyone say that to you?
A Repeat the question.
Q Sure. Did anyone fromthe Departnent of
Transportation ever once tell you they have a report from
the police departnent, you don't have to fill out your

report honestly?

LAS
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A. No.

Q You didn't even know at the tine that you
filled out this docunent (indicating), whether or not
there were other reports being generated in connection
with this accident, correct?

A ' m not understanding. There is five

docunents, five paperworks that cones in each package.

Q Thi s docunent, sir, was yours and yours al one
to fill out, right?

A Correct.

Q Nowhere in any docunent that you filled out

wth the Departnent of Transportation did you wite down,
I never saw her, know where she cane from true?
A Tr ue.
MR RUBINOWN TZ: Nothing further.
THE COURT: Recross exam nati on.
RECROSS EXAM NATI ON
BY MS. DI COLA:

Q M. Broons, could you just step down for a
monent. It's alittle bit of a clearer copy of the second
M- 104.

A Ckay.

Q Looki ng at your diagram could you -- you see

where there is a box with the nunber one?

A. Yes.

LAS
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Q Coul d you point to it, please?

A (I'ndi cati ng).

Q What does that refer to?

A The van.

Q Do you see where the P is?

A. Yes.

Q Do you see where there is a dot?

A Yes.

Q Do you see where there is a |ine?

A Yes.

Q What is the significance of the dot, the |ine
and the P?

A This dot right here, was -- this is the

pedestrian. This nust be inpact. This P with arrows,
poi nti ng where the pedestrian was. There is no nunber for
pedestri ans.

Q Very good. You can take a seat. Thank you
A nonent ago counsel asked you a question about if
Ms. Park made contact with the front driver's side bunper
of the van and fell and you ran over her. You would agree

that there would have been an inpact you would have felt,

correct?
A Correct.
MR, RUBI NOW TZ: (bj ecti on.
Q How many - -

LAS
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THE COURT: Overrul ed.
MR. RUBI NON TZ: Objection judge.
THE COURT: Overrul ed.
Q How many i npacts -- Wthdrawn. How many

t hunps did you feel, one or nore than one?

A One.

Q And where was the only thunp that you felt on
t he van?

A The rear driver's side.

Q If Ms. Park had fallen, assune the

hypot heti cal that counsel asked you, if you had hit her
wth your left front bunper and ran over her wth your
front driver's side tire, proceeded straight and then cane

to a stop, how nmany thunps would you have felt?

A Two.
Q Did you feel two?
A. No.
MS. DI COLA: Thank you, M. Broons. | have

no further questions.

MR, RUBI NOW TZ: M. Broonms, in the event
you were angled and the front of your car went over
her with the front left tire, there would only be one
t hunp, true?

THE W TNESS: Yes.

MR, RUBI NOW TZ: Nothing further.

LAS
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THE COURT: Ckay. You could step down.
Monday.

MS. DI COLA:  Yes, your Honor.

THE COURT: Ckay. So, folks, we're going to
be seeing you back here Monday at 10:00 a.m

MS. DI COLA:  No.

MR ORCUTT: Afternoon.

THE COURT: That's right. That's right.
Monday at 2 o' clock, okay. | don't want you to --
One of the things is, it's probably going to, what I
have on, could end a little bit early. But | prefer
to give you the extra tine to nake sure when you cone
here, we're going to get going as opposed to running
the risk that I ask you to cone in at say 12 o' cl ock,
and I'mstill going on with what | have to do in the
nmorni ng, and then you' ve essentially waited around
for the hour and then the lunch period. | think you
can spend your tinme nore val uabl e doi ng the things
you would li ke to do and just cone exactly when it
is. But in order to get that w tness done, we m ght
have to go to 5 o' cl ock, okay.

What |'mtrying to do is get wtnesses done.
So, sonetines that neans ending, we can | eave at
4:30, sonetines a little bit later. W'"'re going to

try to make things make sense for you fol ks.

LAS
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| thank counsel, because they have been
working with the judge to nmake sure your tine is
maxi m zed, okay, so that you're not here any nore
t han you need to be.

Now there is a nice block of tinme that you're
going to be down. So | want to reiterate nyself to
you agai n about not doing anything outside this
courtroomrelating to this case. No research.

Pl ease try and stay away fromthe area, okay. | know
it's, you know, it's mdtown Manhattan. So, please
stay away, if it's at all possible, okay. W don't
want you again | ooking at sonething that m ght very
well be different today than it was several years

ago, okay. So you could all do that?

THE JURY: Yes.

THE COURT: Also, renenber, don't talk to
peopl e about the case. GCkay. You wll have plenty
of tinme to tal k about how, you know, you were a juror
on a case, okay, and what the experience was like to
each of you, okay. But please, for everybody's sake,
okay, keep it to yourself until this case is
conpl etely over. kay. Thank you. You're dism ssed
until Monday. Yes.

THE JUROR: In the interimdo we return to

wor k?

LAS
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THE COURT: Yes. You can do anything you
want .

THE JUROR: So, it won't be docunented that
we were on jury duty those days, so we should return?

THE COURT: Of the record.

(Wher eupon there was a di scussion off the
record.)

COURT OFFICER: Al rise. Jury exiting.

(Wher eupon the jury panel departed the
courtroom)

(Wher eupon the proceedi ngs were adjourned to

Monday, Novenber 7, 2016 at 2:00 p.m)

LAS
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